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No. 6654. 

The North American Company, Appellant, 

vs. 

James M. Landis et al. ! 


a Supreme Court of the District of Columbi^. 

In Equity. 

No. 60136. 

The North American Company, Plaintiff, 

vs. 

James M. Landis, George C. Mathews, Robert E. Healy 
and James D. Ross, Individually and as Members of and 
Constituting the Securities and Exchange Comijiission of 
the United States; Homer S. Cummings, Individually and 
as Attorney General of the United States, and [James A. 
Farley, Individually and as Postmaster General of the 
United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cout*t of the 
District of Columbia, at the City of Washingtoij, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: 
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1 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 60136. 

The North American Company, Street Post Office Ad¬ 
dress: No. 60 Broadwav, New York, New York, Plain¬ 
tiff, 

against 

James M. Landis, George C. Mathews, Robert E. Healy 
and James I). Ross, individually and as members of and 
constituting the Securities and Exchange Commission of 
the United States, Homer S. Cummings, individually and 
as Attorney General of the LYiited States, and James A. 
Farlev, individuallv and as Postmaster General of the 

• 7 V 

United States, Defendants. 

Bill of Complaint (for Injunction). 

Filed November 26, 1935. 

To the Honorable the Justices of the Supreme Court of the 
District of Columbia: 

Plaintiff, The North American Company, brings this, its 
bill in equity, against the defendants above named and re- 
spectfullv shows: 

I. 

The Plaintiff. 

Plaintiff is a corporation duly organized and existing 

under the laws of the State of New Jersey, is a resident and 

citizen of the State of New Jersey, and brings this suit in 

its own right. ' Plaintiff’s principal office in the State of 

New Jersey is located at No. 15 Exchange Place, Jersey 

City; plaintiff is duly qualified to do business in the State 

of New York and maintains its principal executive offices 

in said state at No. 60 Broadwav in the Citv of New York. 

• » 

II. 

The Defendants. 

Defendants James M. Landis, George C. Matthews, 
Robert E. Healy and James D. Ross are members of and 
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constitute the Securities and Exchange Commissjon (here¬ 
inafter referred to as the “Commission”), which is an in¬ 
dependent agency in the executive branch of thje govern¬ 
ment of the United States established bv an Act of Con- 

J i 

irress, approved June 6, 1934, known as the “Securities and 
Exchange Act of 1934”; defendant Homer S. Cummings 
is the duly qualified and acting Attorney General of 
2 the United States; defendant James A. Farley is the 
duly qualified and acting Postmaster General of the 
United States. Each of the defendants is a citizen of the 
United States and each is an inhabitant of and can be 
found in the District of Columbia. j 

m. | 

The Grounds Upon Which the Court’s Jurisdiction 

Depends. j 

i 

This is a civil suit in equity within the equity jurisdiction 
of the Supreme Court of the District of Columbia wherein 
the matter in controversv exceeds the sum or lvalue of 

•> i 

Three Thousand Dollars ($3,000) exclusive of interest and 
costs. The suit is one arising under the Constitution and 
laws of the United States in that plaintiff seekp, among 
other things, to enjoin the defendants herein, an^l each of 
them, from performing acts which they threaten to per¬ 
form in an attempt to enforce against plaintiff | the pro¬ 
visions of Title I of an Act of Congress, approve^ August 
26, 1935, entitled “An Act to provide for control ind regu¬ 
lation of public-utility holding companies, and for other 
purposes” (said Title I of said Act being hereinafter re¬ 
ferred to as the “Public Utility Holding Company Act of 
1935” or the “Act”), and from instituting or causing to 
be instituted any action or proceeding against plajintiff, its 
officers, directors, agents or employees, on account of any 
alleged violation of said Act, for the reason that said Act 
violates the Constitution of the United States, j and the 
Amendments thereto, in the particulars, amomj: others, 
hereinafter set forth, and in that plaintiff, upon the afore¬ 
said grounds, seeks a judgment holding said Act and each 
and every provision thereof unconstitutional, null and 
void; and in that plaintiff seeks a judgment unde^ Section 
274 (d) of the Judicial Code, as amended by the Act of June 
14, 1934 (Chapter 512, 48 Stat. 955, Title 28 U. S. C. A. 


i 
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§ 400) declaring said Act, and each and every provision 
thereof, to be unconstitutional, null and void. 

IV. 

Plaintiffs Corporate Character, Its Outstanding Securities 

and the Nature of Its Business. 

(a) Plaintiff was incorporated under the laws of the 
State of New Jersey on June 14, 1890 and, by virtue of the 
provisions of its certificate of incorporation filed in accord¬ 
ance with the laws of the State of New Jersey, was given, 
and now possesses, authority under said laws, among other 
things, to acquire, hold and own stocks and other securities. 

(b) Prior to August 26, 1935, plaintiff issued, and has 
now outstanding in the hands of the public, the following 
securities: 

$23,788,000 principal amount of 5% Debentures, due Feb¬ 
ruary 1, 1961, with a present market value in 
excess of $24,000,000. 

$30,317,950 par value of 6% Cumulative Preferred Stock, 

$50 par value, with a present market value 
in excess of $32,000,000. 

3 

8,575.335 shares of Common Stock, without par value, hav¬ 
ing a present market and asset value each in 
excess of $230,000,000. 

(c) A registration has been for some time, and is now, 
effective as to each class of securities of plaintiff above 
listed, in accordance with the provisions of the Securities 
and Exchange Act of 1934. 

(d) Plaintiff has more than 72,000 preferred and com¬ 
mon stockholders, over 61,000 of whom held, as of Septem¬ 
ber 10, 1935, each not more than 100 shares of preferred or 
common stock of plaintiff. 

(e) The business of plaintiff consists, and has consisted 
since shortly after its incorporation in 1890, in acquiring, 
owning and holding stocks and other securities, primarily 
for long term investment. In the lawful and proper pursuit 
of such business plaintiff has invested very large sums of 
money in stocks and other securities, the aggregate present 
fair value (based on market quotations where available) of 
plaintiff’s investments being in excess of $300,000,000. 
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(f) The principal investments of plaintiff a}*e in the 

stocks of “holding companies” as that term is defined in 
Section 2(a)(7)(A) of the Act, and in the stocksjof “pub¬ 
lic utility companies” as that term is defined in Section 
2(a)(5) of the Act. Plaintiff owns, controls or h'plds with 
power to vote, more than 10 per centum of the outstanding 
voting securities of such companies and in consequence such 
companies are “subsidiary companies” of plaintiff, as that 
term is defined in Section 2(a) of the Act. Certaih of such 
“subsidiary companies” * of plaintiff themselves have 
“subsidiary companies” which are “holding conjpanies”. 
None of such “public utility companies” or “holding com¬ 
panies” in which plaintiff has an investment carries on 
business in the State of New Jersev. i 

(g) The investments of plaintiff consist in the! main of 
its ownership of a majority of the voting securities of 
North American Edison Company, North American Light 
and Power Company, both Delaware corporation.^, Wash¬ 
ington Railway and Electric Company, a corporation or¬ 
ganized under an Act of Congress, and Western Pojwer Cor¬ 
poration, a New York corporation, each of which 'corpora¬ 
tions is itself a “holding company”, and its ownership of 
more than 10 per centum, but much less than a majority in 
each instance, of the voting securities of The Detroit Edi¬ 
son Company, a New York corporation, and Pacific jGas and 
Electric Company, a California corporation. These invest¬ 
ments represent substantial equity interests in large public 
utility operating properties, chiefly electric but partly gas 
and transportation, centered in Cleveland, Milwaukee, St. 
Louis, Washington, Detroit, San Francisco, central! Illinois, 

central Iowa and parts of Kansas. j 

4 (h) The “public utility companies” engaged in 

operating the utility properties hereinabove men¬ 
tioned have outstanding large amounts of lien bondd, deben¬ 
tures and other securities not owned or controlled tiy plain¬ 
tiff. None of the “public utility companies” or Mholding 
companies” or other companies in which plaintiff o>vns any 
stock, engages in or employs any of its propertied in the 
generation, transmission or distribution of electric energy 
in interstate commerce. I 


■“Whenever any of the words or phrases defined in Section 2 (j>f the Act 
are hereinafter used they are intended to have the meaning givep to them 
by said Section, unless the context requires a different meaning, j 


g 
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(i) Plaintiff also has a substantial investment in stocks 
and other securities of corporations which are neither 
“public utility companies-’ nor “holding companies”. 
Plaintiff’s investments of this character consist in the main 
of its ownership of all or a controlling majority of the vot¬ 
ing securities of (a) 60 Broadway Building Corporation, 
a Xew York corporation, the sole asset and business of 
which is the ownership and operation of the ofTice building 
in Xew York iCity in which plaintiff’s principal executive 
offices are located; (b) West Kentucky Coal Company, a 
Xew Jersey corporation, which with its subsidiary com¬ 
panies, all wholly owned, are engaged in the business of 
mining and selling coal; (c) Wired Radio, Inc., a Delaware 
corporation, engaged in developing patents in the wired 
radio field: (d) Associated Music Publishers, Inc., a Dela¬ 
ware corporation, engaged in the business of music publish¬ 
ing: and (e) plaintiff’s ownership of the entire preferred 
stock and approximately S0% of the voting stock of Xortli 
American Utility Securities Corporation, a Maryland cor¬ 
poration, an investment company whose assets consist of 
diversified stocks and securities. These companies while 
neither “public utility companies” nor “holding com¬ 
panies”, within the definition of the Act, are nevertheless 
“subsidiary companies” of plaintiff, as that term is de¬ 
fined in Section 2(a) (8) (A) of the Act, and, in consequence, 
are themselves subject to many provisions of the Act as 
hereinafter more particularly set forth. 

(j) Plaintiff has employed for many years, and now em¬ 
ploys, a number of persons, qualified by training and expe¬ 
rience to advise and assist plaintiff in respect of its invest¬ 
ments. Their advice and assistance in this respect are es¬ 
sential to the proper conduct of plaintiff's business. 

(k) In connection with its business of owning and hold¬ 
ing the stocks and other securities of corporations, plaintiff 
collects dividends upon such stocks and interest upon such 
other securities, receives interest on advances to its sub¬ 
sidiaries, receives miscellaneous other income, pays inter¬ 
est upon its debentures and distributes dividends to its 
stockholders. Plaintiff has employed for many years, and 
now employs, a number of persons to perform the clerical 
and accounting work required for such collection and dis¬ 
tribution. 

(l) In making its investments, plaintiff has followed a 
policy of acquiring, in most instances, an investment so sub- 
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stantial that plaintiff is in a position, through thi? exercise 
of its voting rights, to satisfy itself that each company in 
which such investment has been made will always have a 
board of directors able and willing to provide ah efficient 
management and one best calculated to develop the 
o corporate enterprise along permanently sofind lines, 
and thus, in so far as is compatible with the public 
interest, to enhance the value of plaintiff’s investment 
therein. The corporations in which plaintiff has invested 
are each organized under the laws of one of the States of 
the United States, except that one of such corporations is 
organized under an Act of Congress. Each of tjie corpo¬ 
rations in which plaintiff has investments maintains an or¬ 
ganization responsible only to its own board of directors, 
and each functions under the control of its own board of 
directors in accordance with the laws under which it is in¬ 
corporated. Nearly all of such companies have Outstand¬ 
ing large amounts of securities not owned or controlled bv 
plaintiff. The value of these securities will be (seriously 
affected and their market value greatly impaired and 
largelv dest roved bv the enforcement of the Act against 
plaintiff and its 44 subsidiary companies”. 

(m) Plaintiff is not engaged in the business ot| sending 
or transporting or causing to be sent or transported, goods, 
commodities or services in commerce with foreign nations 
or among the several States or with the Indian tribes, or 


in any other kind of interstate commerce, and suqh use as 
plaintiff has made, now makes or intends to make of the 
mails or any other means or instrumentality of Interstate 
commerce is merely incidental to the intrastate business of 
plaintiff hereinabove described, and is for lawful purposes, 
not in any manner contrary to any regulation of t^ie postal 
authorities or to any law or purported law of th(? United 
States, except insofar as it may be contrary to the terms of 
the Public Utility Holding Company Act of 1935 or to regu¬ 
lations which may be issued under the purported authority 
of said Act. 

V. 

Plaintiff is a 44 Holding Company”. | 


Plaintiff is advised by counsel, and on such advice be¬ 
lieves and alleges, that it is a “holding company’] as that 
term is defined in Section 2(a)(7)(A) of the Publit Utility 


i 
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Holding Company Act of 1935. Plaintiff is also advised by 
counsel, and on such advice believes and alleges, that no 
application by it under Section 2(a)(7) of the Act for a 
declaration that it is not a “holding company ” could truth¬ 
fully negative the facts required by subsection (i) thereof 
to be negatived as one of the conditions of such declara¬ 
tion, in that plaintiff, by virtue of stock ownership, controls 
certain “public utility companies’’ and certain “holding 
companies’” as hereinabove in paragraph IV alleged. 
Plaintiff is likewise advised by counsel, and on such advice 
believes and alleges, that it could not in good faith file an 
application for such declaration and that the Commission 
could not, under the terms of said Section 2(a)(7), lawfully 
declare the plaintiff not to be a “holding company” under 
subsection (A) of said Section 2(a)(7), even if the Com¬ 
mission should find the facts with respect to plaintiff to be 
as specified in subsection (iii) of said Section 2(a)(7). 
Plaintiff is also informed by counsel, and on such advice 
believes and alleges, that the Commission could not law¬ 
fully, under the terms of Section 3(a) of the Act or of any 
other section thereof, exempt plaintiff from the provisions 
of the Act even if the Commission found that such 
(> exemption would not be detrimental to the public in¬ 
terest or to the interest of investors or consumers. 

VI. 

Plaintiff Is Required by the Act to Register with the 

Commission. 

Plaintiff has outstanding securities which, bv use of the 
mails or other means or instrumentalitv of interstate com- 
merce, were distributed or made the subject of a public 
offering subsequent to January 1, 1925. Certain of such 
securities were owned or held on October 1,1935 by persons 
not resident in the State of New Jersey, and plaintiff there¬ 
fore is required, by the terms of Section 4(b) of the Act, to 
register on or before December 1, 1935 with the Commis¬ 
sion, by filing with said defendant a notification of registra¬ 
tion provided for by Section 5 of the Act. Plaintiff is fur¬ 
ther required by said Section 5 of the Act, within a period 
after registration to be fixed by the Commission, to file a 
registration statement with said defendant, which statement 
must include the items of information specified in Section 
5(b) (1), (2) and (3) of the Act. 
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VII. 


Effect of Registration: the “Death Sentencb”. 

■ 

(a) Registration by a “holding company” with jlie Com¬ 
mission, as required by Section 4(b) of the Act, is, accord¬ 
ing to the provisions of the Act, not merely a means of pro¬ 
viding the Commission or the public with information, but 
amounts to the surrender of the status of an unregistered 
company and to the acceptance of a license under virhich the 
registrant is permitted to do the things forbidden to an un¬ 
registered company by Section 4(a), which things are neces¬ 
sary to the ordinary conduct of the business of this plaintiff. 
By such registration plaintiff would be permitted t(|> do said 
things only under the conditions and limitations prescribed 

bv the Act and under the direction and control of the Com- 
•> 

mission. Such registration is the means provided by the 
Act whereby plaintiff and its “subsidiary comjpanies” 
would be brought under the jurisdiction of said Commission 
and the means by which said Commission would bej enabled 
to carry out the mandate, under Section 11 and otiher sec¬ 
tions of the Act, to dismember and destroy the business of 
plaintiff, and completely to regulate, control and reorganize 
such business pending plaintiff’s ultimate dismemberment 
and destruction. j 

(b) Under said Section 11 the Commission is directed, as 
soon as practicable after January 1, 1938, to limit the com¬ 
bined operations of plaintiff and all its “subsidiary com¬ 
panies”, of the securities of which the Commission cjoes not 
require plaintiff to divest itself, to a single “integrated pub¬ 
lic utility system”, as that term is defined in Sectibn 2(a) 
(29) of the Act, and “to such other businesses as are reason¬ 
ably incidental or economically necessary or appropriate to 
the operations of such integrated public utility system”. 
Said Section 11 embraces plaintiff’s “subsidiary com¬ 
panies” within its scope and is limited only by: j 

7 (1) a proviso that a registered holding company 

may “continue to control one or more additional in¬ 
tegrated public utility systems” if the Commission finds: 

(a) each of such additional systems cannot be operated 
independently without the loss of substantial economies ob¬ 
tainable by retention of control by such holding company of 
such systems; I 
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(l>) all of stick additional systems are located in one state 
or in adjoining states or in a contiguous foreign country; 
and 

(c) the continued combination of such systems under the 
control of such holding company is not so large as to impair 
the advantages of localized management, efficient operation, 
or the effectiveness of regulation; 


(2) a proviso that the Commission 4 ‘may permit as rea¬ 
sonably incidental or economically necessary or appropriate 
to the operations of one or more integrated public utility 
systems, the retention of an interest in any business (other 
than the business of a public utility company as such) which 
the Commission shall find necessary or appropriate in the 


public interest or for the protection of investors or con¬ 


sumers and not detrimental to the proper functioning of 


such svstem or svstems”. 
* » 


(c) Under the provisions of the Act referred to above in 
this paragraph, the Commission is empowered and directed 
to destroy one of the most important and vital elements in 
plaintiff’s business, to-wit, the element of diversification. It 
lias been plaintiff’s settled policy to select its investments 
in the public utility field so that the operating properties 
of the companies it controls shall be in different states and 
groups of states and regions. The purpose underlying this 
policy is to avoid the hazards of local and regional vicissi¬ 
tudes and depressions due to industrial, economic and other 
changes which might unduly depress the value and impair 
or destroy the earning power of the public utility properties 
in anv individual localitv or region. This diversification is 
necessary to the proper and successful conduct of plaintiff's 
business, because plaintiff is thereby enabled at all times to 
maintain sufficient earnings and financial resources so that 
it can withstand depressions, and so that it can provide local 
subsidiaries or groups of subsidiaries, whose earnings may 


be temporarily impaired, with necessary funds which they 
could not procure except from plaintiff. This diversifica¬ 
tion enables plaintiff to command a wide and sure market 
for its own securities in amounts large enough to provide 


the necessary junior capital funds for such improvement 
and expansion of the properties of its subsidiaries as the 
needs and demands of the public may require. The destruc¬ 
tion by the Act of the element of diversification in plaintiff’s 
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I 

business, even though postponed until after January 1,1938, 
constitutes an immediate and substantial injury tjo plaintiff 
and its stockholders. j 

(d) Under Section 11(b) (2) of the Act, registration by 
plaintiff makes it the duty of the Commission, upon 

8 a finding by it that plaintiff's corporate structure or 
continued existence, of the corporate structure or con- 
tinued existence of any other company in its “holding com¬ 
pany system”, “unduly or unnecessarily compljcates the 
corporate structure” of such system, or unfairly ^>r inequi¬ 
tably distrubutes voting power” among security holders of 
such system, to require the plaintiff and/or any bf its sub¬ 
sidiary companies “as soon as possible after January 1, 
1938” to take such steps as the Commission shall! find nec¬ 
essary to ensure against said results. Said provision of Sec¬ 
tion 11(b) (2) is subject only to an exception (not j applying 
to the plaintiff, but only to certain of its “subsidiary com¬ 
panies”) to the effect that the Commission shall nqt require 
any change in the corporate structure or existence of any 
company which is not a “holding company”, or whose prin¬ 
cipal business is that of a “public utility company”, except 
for the purpose of fairly and equitably distributing voting 
power among the security holders of such company. 

(e) Under the aforesaid Sections of the Act, therefore, 
registration by plaintiff enables the Commission td exercise 
against plaintiff the mandate of the Act under whjcli plain¬ 
tiff, after January 1, 1938, is required to dispose ot most of 
its investments, direct or indirect, in the stocks ai^d securi¬ 
ties of “public utility companies” and “holding com¬ 
panies”. The Commission is likewise given power, in its 
uncontrolled discretion, under said section as aforesaid to 
require plaintiff to dispose of its investments, direct or in¬ 
direct, in companies not engaged in business either as “pub¬ 
lic utility companies” or “holding companies”. Said Sec¬ 
tion 11 of the Act, therefore, pronounces a “death sentence” 
upon plaintiff under which the Commission is emjpowered 
and directed to paralyze and dismember plaintiff’s business 
and to force its complete disintegration. 

(f) At the same time that plaintiff would be required, as 
hereinabove set out, to dispose of most of its investments, 
many other “holding companies” throughout thb United 
States would be required to market similar investments. 
Under such circumstances, constituting practically simul- 
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tancons forced sales of similar securities amounting to bil¬ 
lions of dollars in total value, it would not be possible, upon 
such sale and disposition, to realize anywhere near the fair 
long range values of plaintiff's investment and in conse¬ 
quence an enormous and unnecessary loss would be arbi¬ 
trarily visited upon plaintiff and its stockholders. 

(g) Said Section 11 of the Act, constituting in sub¬ 
stance a “death sentence” pronounced upon plaintiff, re¬ 
quires the immediate abandonment of policies developed by 
plaintiff over a long period of years in the lawful conduct of 
its business. The assets of plaintiff are to a preponderant 
extent invested, directiv or indirectlv, in a relativelv small 
number of utility enterprises in each of which the invest¬ 
ment is very large. Such investments were designed to be of 
a permanent character and as such require the application 
of policies calculated to maintain and increase underlying 
values over a period of years. It is vitally important 
9 for the utility enterprises in which plaintiff has in¬ 
vested to be in a position at all times to obtain new 
capital for expansion to meet increasing demands for serv¬ 
ice and at low cost to the public Therefore it has been the 
policy of plaintiff to build up the value of the equities of 
utility enterprises in which it has investments so that pro¬ 
per and prudent balance is maintained between common 
stock equities and securities representing fixed obligations, 
in order that new capital may be obtained by such com¬ 
panies without the creation of a funded or current indebted¬ 
ness so freat as to imperil such companies during periods 
of impaired earnings or depression. In furtherance of this 
policy, plaintiff has invested large additional sums in “pub¬ 
lic utility companies” and public utility “holding com¬ 
panies” which were already its subsidiary companies.” as 
that term is defined in Section 2 (a) (8) (A) of the Act, and 
also such companies, and their subsidiary “public utility 
companies” have, with plaintiff’s approval, and under the 

control of directors elected bv vote of stock owned or con- 

•/ 

trolled by plaintiff, retained large amounts of earnings for 
investment in their properties and businesses instead of dis¬ 
tributing such earnings bv way of dividends. During the last 
ten years alone, such investments by plaintiff and such 
“plowed back” earnings exceeded $130,000,000, excluding 
earnings so “plowed back” by “subsidiary companies” in 
which plaintiff and its subsidiary “holding companies” held 
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less than a majority interest in the voting securities In order 
to support and render more valuable plaintiff’s j utility in¬ 
vestments, plaintiff has invested in and extended financial 
aid to companies which seek to develop for the future new 
fields involving the use of electric power. Said Section 11 
of the Act prevents the continuance of said policiels of plain¬ 
tiff and prevents any attempt by plaintiff to enhance the 
long range value of its investments, all to the gr^at and ir¬ 
reparable loss and damage of plaintiff and its stockholders. 

(h) Said Section 11 of the Act, constituting in effect a 
4 ‘death sentence” pronounced upon plaintiff, threatens the 
imminent disruption of plaintiff’s management j and per¬ 
sonnel. In order to conserve its investments aind to in¬ 
crease their value, plaintiff has, over a long period of years, 
created and built up a management composed of persons 
of broad experience and sound judgment with respect to 
investments of the character made by plaintiff. Such man¬ 
agement is skilled in solving financial and other problems 
of utilities and enjoys to a unique degree the acquaintance¬ 
ship and confidence of the business and financial co|nmunity. 
Plaintiff has also built up an organization for thq purpose 
of assisting its management in the selection, handling and 
disposition of plaintiff’s assets and affairs. Thq persons 
comprising plaintiff’s management and organization have 
been in plaintiff’s employ for many years and are |virtually 
irreplaceable. It cannot be expected that such persons will 
continue to remain in plaintiff’s employ on account of the 
proximate elimination of plaintiff and of its enterprise 
which is contemplated by the “death sentence” pronounced 
upon plaintiff by the Act. Plaintiff cannot, in the face of 
the drastic provisions of the Act, continue to maintain its 
valuable management and organization and such jmanage- 
mcnt and organization, if dissipated, cannot be created and 

built up for a long period of time, if at all!, and its 
10 loss by reason of the premises will visit a very large 

and irreparable damage upon plaintiff and its stock- 

i 

holders. j 

(i) Said Section 11 of the Act, constituting aj “death 
sentence” pronounced upon plaintiff, prevents a consolida¬ 
tion, now and for some time past desired by plaintiff, of 
North American Edison Company and Western Power 
Corporation with plaintiff. Said North American Edison 
Company, a Delaware corporation organized in l£)22, and 
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Western Power Corporation, a New York corporation or¬ 
ganized in 1915, are “holding companies” intervening be¬ 
tween plaintiff and public utility operating companies in 
the “holding company system” of which plaintiff is a part 
and each has large amounts of securities outstanding not 
owned or controlled by plaintiff. For several years plain¬ 
tiff has desired to consolidate said “holding companies” 
with plaintiff, but the laws of Delaware and New York 
would not penhit. In April, 1935 the laws of Delaware and 
Xew York were amended and such consolidation may now 
lawfullv be effected in accordance with such laws as so 
amended. Plaintiff would have proceeded, immediately 
upon the amendment of the laws of Delaware and New York 
as above described, to effect a consolidation with North 
American Edison Company and Western Power Corpora¬ 
tion, but the pendency of the Act in Congress and the ad¬ 
verse effects of the Act upon the securityholders of such 
companies and of plaintiff made it impossible to do so. By 
reason of the existence of the Act and the enforced dis¬ 
memberment and elimination of plaintiff contemplated 
thereby, it has been impossible, since the enactment of the 
Act, and is now impossible, to effect the desired consolida¬ 
tion, whereas, in the opinion of plaintiff, it would have been, 
and now and in the future would be, entirely possible and 
feasible for plaintiff to effect such consolidation if it were 
not for said Act. 

The Revenue Act of 1935, approved by the President on 
August 30, 1935, imposes a tax amounting to l 1 / 4% on all 
dividends received by a corporation in 1936 and subsequent 
years from another corporation subject to taxation on its 
income. Dividends received by plaintiff from North Amer¬ 
ican Edison Company and Western Power Corporation for 
the year 1934 amounted in the aggregate to $5,179,936.60; 
for the year 1935 plaintiff estimates that such dividends 
will amount in the aggregate to approximately $6,600,000; 
and for the year 1936 plaintiff estimates that such dividends 
will amount in the aggregate to not less than $6,750,000. 
The estimated amount of intercorporate dividend tax pay¬ 
able by plaintiff in respect of 1936 dividends from North 
American Edison Company and Western Power Corpora¬ 
tion is, therefore, approximately $101,250. The payment 
of such amount in respect of any year would not be required 
if plaintiff, prior to the beginning of such year, could effect 
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the consolidation hereinabove described. In this respect, 
therefore, among others, the inability of plaintiff, by reason 
of the existence of said Act, to effect such a consolidation 
constitutes an immediate and substantial and irreparable 
injury to plaintiff and its stockholders. ! 

11 VIII. | 

Other Effects of Registration: Complete Regulation and 
Control of Plaintiff Preparatory to Executioji of the 
“Death Sentence”. j 

(a) Registration by plaintiff with the Commission as 

required by Section 4(b) of the Act would not only enable 
the Commission, after January 1, 1938, to enforce the 
decree for the destruction of plaintiff’s business, |but such 
registration would also enable said Commission, pending 
such destruction, completely to regulate and control the 
business of plaintiff. ! 

(b) Registration by plaintiff with the Commission would 

immediately make impossible the proper conduct pf plain¬ 
tiff’s business by reason of the following, amohg other, 
regulatory powers vested in the Commission: ! 

I 

1 . | 

Issue and Sale of Securities. 


(1) Under the provisions of Section- 6 and 7 ofj the Act 
it would be unlawful for plaintiff or its “subsidiary com¬ 
panies” (except in cases permitted under the exercise of 
the power given to the Commission to exempt subsidiary 
companies of the plaintiff with respect to the issue or sale 
of certain of their securities issued for limited purposes 
and under certain defined circumstances), to issup or sell 
any of their own securities, or to exercise any privilege or 
right to alter the priorities, preferences, voting pbwer or 
other rights of the holders of any of their own outstanding 


securities, without the consent of the Commission. 

(2) Under these sections, plaintiff’s directors would no 
longer be permitted to exercise their discretion as to the 
type of securities which should be issued by plaintiff in 
order to meet conditions in the money markets at {he time 
the issue of such securities becomes necessary. Tl^ese sec- 
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lions of the Act do not permit the Commission to grant its 
consent to the issue or sale of securities bv plaintiff unless 
the security to be issued or sold is 

“a common stock having a par value and being without 
preference as to dividends or distribution over, and having 
at least equal voting rights with, any outstanding security 
of the declarant 

or 

“a bond (i) secured by a first lien on physical property 
of the declarant, or (ii) secured by an obligation of a sub¬ 
sidiary company of the declarant secured by a first lien on 
physical property of such subsidiary company, or (iii) 
secured by any other assets of the type and character which 
the Commission bv rules and regulations or order mav 
prescribe as appropriate in the public interest or for the 
protection of investors;” 

12 (3) In order that plaintiff may continue to fulfill 

its function of building up the equities of the utility 
enterprises in which it has investments, it is necessary for 
plaintiff to be prepared to raise additional capital funds 
through the issue and sale of plaintiff’s own securities. It 
is impracticable for plaintiff to issue either of the two 
types of securities above specified. Although plaintiff’s 
assets are worth over $300,000,000 it owns no substantial 
amount of the limited kind of assets above specified as 
necessary for the securing of bonds. Moreover, plaintiff’s 
charter, lawfully granted under the laws of New Jersey, 
authorizes plaintiff to issue additional preferred stock and 
common stock without par value, and does not authorize 
plaintiff to issue common stock having a par value. Plain¬ 
tiff’s ability to raise needed capital funds on advantageous 
terms depends on the judgment of the money market from 
time to time as to the value of investments in the plain¬ 
tiff’s securities and also depends upon plaintiff’s ability 
to offer on the market the particular kind of security then 
most desired by the investing public. The imposition upon 
the plaintiff of arbitrary and unreasonable restrictions 
upon the kinds of securities which it may issue, for the 
foregoing, among other reasons, constitutes an immediate 
and substantial injury to plaintiff and its stockholders. 
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(4) The only exceptions to this limitation on the types 
of securities which plaintiff would be permitted to issue 
under the Act, are when the security to be issued or sold 
is solely for the purpose of 4 ‘ refunding, extending, ex¬ 
changing, or discharging” an outstanding security of 
plaintiff “or for the purpose of effecting a merger, con¬ 
solidation, or other reorganization;” or “for tiecessary 
and urgent corporate purposes” of plaintiff where the 
limitations “would impose an unreasonable financial bur¬ 
den” upon plaintiff “and are not necessary or appropriate 
in the public interest or for the protection of investors or 
consumers;”. Such vague and indefinite standards would 
render highly speculative the circumstances under which 
plaintiff might be permitted to issue securities ojher than 
par value common stock or bonds, except in th<f case of 
meeting maturing issues or to effect a merger, consolidation 
or other reorganization, and such uncertainty would render 
it impracticable for plaintiff to do timely and advantageous 
financing and refunding. 

(5) The Commission moreover could not grantj its con¬ 
sent to plaintiff to issue such securities if it foun^l, among 
other things, that “(1) the security is not reasonably 
adapted to the security structure of the declarant and 
other companies in the same holding company system; (2) 
the security is not reasonably adapted to the earning power 
of the declarant; (3) financing by the issue and sale of 
the particular security is not necessary or appropriate to 
the economical and efficient operation of the business in 
which the applicant lawfully is engaged or has an interest, 
or (4) the fees, commissions, or other remunerations, to 
whomsoever paid, directly or indirectly, in connection with 
the issue, sale or distribution of the security are not reason¬ 
able.” The Act provides no standards or!tests by 

13 which the Commission or plaintiff might determine 
whether the security to be issued is or is not y reason¬ 
ably adapted” to plaintiff’s earning power or to plaintiff’s 
security structure or the security structure of other com¬ 
panies in plaintiff’s “holding company system.” |Xo tests 
or standards are provided by the Act for the detenjnination 
of whether commissions or fees to be paid in connection 
with the issuance and sale of the securities are “reason¬ 
able” or whether the financing is “necessary or appro- 

2—6654a 
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pirate” to the “economical and efficient operation” of 
plaintiff's business as required by the Act. In the conduct 
of plaintiff’s business, financing must be foreseen and 
planned for considerably in advance of the actual issuance 
of the securities. The uncertaintv because of the above 
provisions as to whether a particular issue of securities 
would be approved under the Act and the absence of any 
tests or standards to control the discretion of the Com¬ 
mission in deciding to approve or to disapprove the issue, 
and by which the plaintiff in making its plans for financing 
could be guided, would seriously interfere with and hamper 
plaintiff’s Board of Directors and officers in the proper 
conduct of plaintiff’s business, and, because of the necessity 
of prompt action in order to take advantage of favorable 
market conditions, would often prevent advantageous and 
necessarv financing. 

»> 


Acquisitions of Property. 

(1) Under the provisions of Sections 9 and 10 of the 
Act it would be unlawful for plaintiff, or for any of its 
“subsidiary companies” (with certain relatively unimpor¬ 
tant exceptions) to acquire “any securities or utility assets 
or any other interest in any business” without the consent 
of the Commission. Said Commission is expressly pro¬ 
hibited under Section 10(c)(2) from approving the acquisi¬ 
tion by plaintiff of any securities or utility assets of a 
public utility company or a holding company unless such 
acquisition would tend toward “the economical and efficient 
development of an integrated public utility system.” If 
a proposed acquisition would not have this effect, the Com¬ 
mission is powerless to approve, although it might be in 
the public interest for it to do so. The plaintiff’s freedom 
of contract is thus greatly impaired by the express terms 
of the Act itself and plaintiff is thereby deprived of one 
of the fundamental economic reasons for its existence, 
namely, the making of sound investments on a basis of 
geographical diversity. 

(2) Even though a proposed acquisition would tend to¬ 
wards the efficient and economical development of an in¬ 
tegrated public utility system, the Commission under Sec¬ 
tion 10(b) of the Act cannot approve the acquisition if it 
finds that (1) the acquisition “will tend towards interlock- 
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ing relations or the concentration of control I of public 
utility companies, of a kind or to an extent detrimental 
to the public interest or the interest of investors or con¬ 
sumers’’; or (2) the consideration to be pgid for the 
14 securities or utility assets to be acquired is dot reason¬ 
able 44 or does not bear a fair relation to} the sums 
invested in or the earning capacity of the utility assets 
to be acquired or the utility assets underlying the! securities 
to be acquired”; or (3) the acquisition will 44 unduly com¬ 
plicate the capital structure of the holding corrjpany sys¬ 
tem * * * or will be detrimental to the public interest 

or the interest of investors or consumers or the proper 
functioning” of the holding company system. In these 
provisions also there are no standards or tests provided to 
guide plaintiff or the Commission in determining whether 
a proposed acquisition complies with these vague and in¬ 
definite conditions. Acquisitions of property add securi¬ 
ties require the preparation of plans and the wqrking out 
of details long in advance of the actual acquisition* Plain¬ 
tiff’s freedom of contract would thereby be impaired, and 
the difficulties and uncertainties inevitable resulting from 
these provisions would seriously embarrass, impair, and 
disrupt the plaintiff’s proper and lawful condiict of its 
business. I 

3. 

Investigatory Powers of the Commission!. 

Under Section 11(a) of the Act plaintiff would imme¬ 
diately uj)on registration be subject to a sweeping investi¬ 
gation by the Commission, which investigation wojild cause 
great expense and damage to plaintiff and all its 4 4 sub¬ 
sidiary companies,” such expense and damage being occa¬ 
sioned by the necessity of preparing voluminous reports 
and answers to numerous questionnaires which would be 
required by the Commission, and by the necessity of re¬ 
taining, in the various parts of the country in which the 
offices and properties of such companies are located, nu¬ 
merous attorneys, accountants and consulting engineers to 
assist plaintiff and such companies in presenting their 
cases to the Commission and in safeguarding their legal 
and constitutional rights and the rights of the various 
classes of securityholders. Such investigation would also 
result in additional substantial loss and damage to plaintiff 
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and all such other companies through interference with the 
performance of the regular duties of their executive officers 
and accounting and clerical staffs. 

4. 


Loans, Dividends, Proxies and Other Corporate Matters. 


(a) Under the provisions of Section 12 of the Act it will 
be unlawful for plaintiff, and also (except as to the matters 
hereinafter in subdivision (3) of this paragraph alleged) 
for any of its subsidiary companies, to do, among other 
things, any of the following things, in contravention of 
rules, regulations or orders which the Commission mav 
prescribe with respect thereto: 


(1) To lend or in any manner extend its credit to or to 
indemnify any other company in the plaintiff’s holding 
company system. The rules, regulations or orders 
15 which the Commission is to promulgate with respect 
to said acts are to be such as the Commission deems 


necessary or appropriate, among other things, in the public 
interest or for the protection of investors or consumers. 

(2) To declare or pav anv dividend on anv of its securi- 
ties or to acquire, retire, or redeem any of its securities. 
The rules, regulations or orders which the Commission is 
to promulgate with respect to said acts are to be such as 
the Commission deems necessary or appropriate, among 
other things, to protect the financial integrity of companies 
in plaintiff’s holding company system. 

(3) To sell any security which it owns of any “public 
utility company”. The rules, regulations or orders which 
the Commission is to promulgate with regard to said acts 
are to be rules regarding the consideration to be received 
for such sales, the maintenance of competitive conditions, 
fees and commissions, accounts, disclosures of interest, and 
similar matters; and they are to be such as the Commis¬ 
sion deems necessary or appropriate, among other things, 
for the protection of investors or consumers. 

(4) To solicit or to permit the use of its name to solicit 
any proxy, power of attorney, consent, or authorization 
regarding any of its securities. The rules, regulations or 
orders which the Commission is to promulgate with respect 
to said acts are to be such as the Commission deems neces¬ 
sary or appropriate, among other things, in the public in¬ 
terest or for the protection of investors or consumers. 
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(5) To negotiate, enter into, or take any step in the per¬ 
formance of any transaction not otherwise unlawful un¬ 
der the Act, with any company or with any affiliate of any 
company in the plaintiff's holding company system. The 
rules, regulations or orders which the Commission is to 
promulgate with regard to said acts are to be rules regard¬ 
ing reports, accounts, costs, maintenance of competitive 
conditions, disclosure of interest, duration of [contracts, 
and similar matters; and they are to be such asithe Com¬ 
mission deems necessary or appropriate, amc^ng other 
things, in the public interest or for the protection of in¬ 
vestors or consumers. 


(b) In the above provisions of Section 12 there are no 
standards or tests provided to guide plaintiff or the Com¬ 
mission in determining whether anv of the rulek regula- 
tions or orders issued by the Commission comply with the 
vague and indefinite conditions laid down in the [Act. The 
threat of imposition upon plaintiff and upon its '“subsidi¬ 
ary companies” of these rules, regulations and orders, 
which will seriously interfere with the proper management 
of the business of plaintiff by its Board of Directors and 
with the proper management of the business of the 
1G several “subsidiary companies” of plaintiff by their 
respective boards of directors constitutes kn imme¬ 
diate and substantial injury to plaintiff and its stock¬ 
holders. 


Accounting, Reports and Other Matters! 


Under numerous provisions of the Act, plaintiff, if it 
registers, and, in most cases, each of its subsidiary com¬ 
panies also, would be required to file with the Commission 
reports and other papers of the most comprehensive and 
detailed character with respect to practically eveprv phase 
and aspect of their business, including those which have 
not even the remotest connection with or any possible effect, 
on interstate commerce. Under Section 15(e) ofl the Act 
it is also expressly made unlawful for any of them to keep 
their “accounts, cost accounting procedures, correspond¬ 
ence, memoranda, papers, books, and other record^” other¬ 
wise than in the form and manner prescribed by (he Com¬ 
mission after said defendant has prescribed such form 
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and manner. In addition they will be subject to visita¬ 
torial powers of the Commission of the most drastic, com¬ 
prehensive and detailed nature, and with respect to mat¬ 
ters which have no connection with nor any possible effect 
on interstate commerce. Among other things plaintiff and 
its subsidiary ‘‘holding companies” would be required to 
file within a “reasonable time” to be fixed by the Commis¬ 


sion, “registration statements”, the matters which must 


be included therein being specified in Section 5(b) of the 
Act. The cost to plaintiff and its subsidiary “holding 
companies” of compiling the data necessary to be included 


in said “registration statements” under the terms of Sec¬ 


tion 5(b) would probably be substantially in excess of 


$50,000, 


(c) Registration by plaintiff with the Commission, by 
reason of the foregoing extensive regulatory powers vested 
in said defendant, would subject plaintiff, as hereinabove 
alleged, to the control and direction of the Commission as 
to virtually every aspect of its business and corporate life, 
and would substantially oust plaintiff’s officers and direc¬ 
tors from such direction and control. 

(d) Section 12 of the General Corporation Act of the 
State of Xew Jersey provides in material part as follows: 

“The business of every corporation shall be managed by 
its directors * * V’ 


The common law of the State of New Jersev likewise im- 
poses upon directors of a corporation incorporated in the 
State of New Jersev the dutv of managing the business of 
such corporation. The transfer and delegation of the man¬ 
agement of plaintiff’s business and corporate enterprise 
from its Board of Directors to the Commission, by reason 
of the regulatory powers conferred upon said Commission 
by the Act as hereinabove enumerated, would be contrary 
to and in violation of both the statute law and the common 
law of the State of New Jersev. 

17 IX. 

Impairment of Plaintiff’s Investments in “Holding 

Companies”. 

Registration by plaintiff with the Commission, as here¬ 
inbefore in paragraphs VII and VIII alleged, would bring 
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plaintiff under the jurisdiction of the Commission, would 
enable said Commission to carry out the “deatli sentence” 
imposed upon plaintiff by the Act and thus to jdismember 
and destroy its business, would give rise to complete con¬ 
trol of plaintiff under the Act pending its dismemberment 
and destruction, and would thereby subject plaintiff and 
its stockholders to great, immediate and irreparable dam¬ 
age, loss and injury all as more particularly hereinbefore 
alleged. Such damage, loss and injury would likewise be 
caused to the “holding companies” and “public utility 
companies” whose stocks and securities plaintiff owns, by 
reason of the applicability of all or certain parts of the 
Act to such companies. Tn consequence the Apt directly 
and immediately threatens to and does impair anjd diminish 
the value of plaintiff’s investment in such companies and 
thus arbitrarily inflicts upon plaintiff and its stockholders 
further great, immediate and irreparable damage, loss and 
injury. j 

X. j 

The Unconstitutionalitv of the Act. 

Plaintiff is advised by counsel, and, on such advice, be¬ 
lieves and alleges, that the Public Utility Holding Company 
Act of 1935 is invalid, void and of no effect iiii that said 
Act violates and contravenes the provisions of t|he Consti¬ 
tution of the United States and the Amendments thereto, 
in the following respects, among others: ! 

1. Said Act is not a valid exercise of the power of Con¬ 
gress to regulate Commerce with foreign Nations, and 
among the several States, and with the Indian tribes and 
seeks to impose arbitrary and unconstitutional restrictions 
upon such commerce; is not a valid exercise of jthe power 
of Congress to establish Post Offices and post Poads and 
seeks to impose arbitrary and unconstitutional restrictions 
upon the use of the mails; is not a valid exercise of any 
power conferred by the Constitution upon Congress; and 
is, therefore, in violation of Article I, Section 8 of the 
Constitution. 

2. Said Act attempts unlawfully to delegate legislative 
power to the Commission in violation of Articlp I of the 
Constitution. 

3. Said Act attempts to deprive plaintiff, its debenture- 
holders and its stockholders of their property without due 
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process of law in violation of the Fifth Amendment to the 
Constitution. 

4. Said Act attempts to take the private property of 
plaintiff, its debentureholdors and its stockholders for pub¬ 
lic use without just compensation in violation of the Fifth 
Amendment to the Constitution. 

18 5. Said Act attempts to impose excessive fines and 

cruel and unusual punishments upon plaintiff, in vio¬ 
lation of the Eighth Amendment to the Constitution. 

G. Said Act attempts unlawfully to impose a Federal sys¬ 
tem of regulation and destruction upon plaintiff and thereby 
attempts to invade and usurp powers reserved to the States, 
all in violation of the Tenth Amendment to the Constitution. 

7. Said Act attempts to subject plaintiff to unreasonable 
searches and seizures in violation of the Fourth Amendment 
to the Constitution. 

8. Said Act seeks to deprive plaintiff of its right to a judi¬ 
cial determination of all questions of fact affecting its con¬ 
stitutional rights, and thereby deprives plaintiff of its prop¬ 
erty without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States. 

Plaintiff is further advised by counsel and, on such ad¬ 
vice, believes and alleges that said Public Utility Holding 
Company Act of 1935 is inseparable in its provisions and 
that in consequence said Act is in its entirety unconstitu¬ 
tional, invalid, null and void. 

XI. 

Plaintiff’s Reasons for Not Registering. 

(a) Being advised by counsel that said Public Utility 
Holding Company Act of 1935 is, in its entirety, unconsti¬ 
tutional, invalid, void and of no effect, plaintiff cannot, in 
the protection of its rights and those of its debenturehold- 
ers, and stockholdres submit itself in any way to the jurisdic¬ 
tion of the Commission or register with said Commission as 
required by Section 4(b) of the Act. 

(b) Plaintiff is advised by counsel, and, on said advice, 
believes and alleges that registration by it with the Com¬ 
mission, as required by Section 4(b) of the Act, might seri¬ 
ously prejudice and jeopardize the right of plaintiff to the 
prompt and timely equitable relief necessary to prevent 
great, immediate and irreparable damage and injury to 
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plaintiff, its debentureholders and its stockholders by rea¬ 
son of the harsh and drastic provisions of the Ac^t, all as in 
this bill of complaint alleged, and that such registration by 
plaintiff, even if qualified pursuant to an understanding or 
arrangement with the Commission, might seriously preju¬ 
dice and jeopardize plaintiff’s right to adequate protection 
against the immediate injury threatened to plaintiff, its 
debentureholders and its stockholders bv reason of said 
harsh and drastic provisions of the Act. Being go advised 
in the premises, plaintiff is obliged, in the protection of its 


constitutional rights and the constitutional rights of its 
numerous and scattered debentureholders and stockhold¬ 
ers, not to submit voluntarily to the jurisdiction oif the Com¬ 


mission or voluntarily to register with said Commission 
and, in consequence, plaintiff does not intend voluntarily to 
register with the Commission or voluntarily to submit itself 
or its properties and business to the control of said 


19 Commission, and plaintiff asserts in this proceeding 
the unconstitutionalitv and invaliditv of {lie Act as 
applied to it and seeks the protection of this [Honorable 
Court sitting in equity. 



Consequences to Plaintiff of Failure to Regjister. 

(a) Failure of plaintiff to register with the Commission 
by December 1, 1935, as required by Section 4(b) of the 
Act, gives rise to the severe and excessive penalties pro¬ 
vided bv Section 29 of the Act as follows: 


“Sec. 29. Any person who willfully violates amf provision 
of this title * * * shall upon conviction be fined not 

more than $10,000 or imprisoned not more than two years, 
or both, except that in the case of a violation of ^ provision 
of subsection (a) or (b) of section 4 by a holding company 
which is not an individual, the fine imposed upon such hold¬ 
ing company shall be a fine not exceeding $200,000; * * * ’ ’ 

(b) In addition, Section 4(a) of the Act purports to make 
it unlawful, after December 1, 1935, while plaintjiff still re¬ 
mains unregistered as aforesaid, for plaintiff 

“ (1) to sell, transport, transmit, or distribute, or own or 
operate any utility assets for the transportation^ transmis- 
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sion, or distribution of, natural or manufactured gas or 
electric energy in interstate commerce; 

“(2) bv use of the mails or anv means or instrumentality 
of interstate commerce, to negotiate, enter into, or take any 
step in the performance of, any service, sales, or construc¬ 
tion contract undertaking to perform services or construc¬ 
tion work for, or sell goods to, any public-utility company 
or holding company; 

“(3) to distribute or make any public offering for sale 
or exchange of any security of such holding company, any 
subsidiary company or affiliate of such holding company, 
any public-utility company, or any holding company, by 
use of the mails or anv means or instrumentality of inter- 
state commerce, or to sell anv such security having reason 
to believe that such security, bv use of the mails or anv 
means or instrumentality of interstate commerce, will be 
distributed or made the subject of a public offering; 

“ (4) by use of the mails or any means or instrumentality 
of interstate commerce, to acquire or negotiate for the ac¬ 
quisition of any security or utility assets of any subsidiary 
company or affiliate of such holding company, any public- 
utility company, or any holding company; 

“(5) to engage in any business in interstate commerce; 
or 


“(6) to own, control, or hold with power to vote, any 
security of any subsidiary company thereof that does any 
of the acts enumerated in paragraphs (1) to (5).” 

20 (c) If plaintiff, while still unregistered as afore¬ 

said, dotfs any of the acts enumerated in (1) to (6) 
above, the Act purports to inflict severe and excessive penal¬ 
ties, as set forth above, for each such act. As heretofore 
in paragraph IV alleged, plaintiff, in the exercise of its law¬ 
ful corporate powers, controls securities of certain ‘‘sub¬ 
sidiary companies” which, as incidental to their business, 
own and operate utility assets for the transmission of elec¬ 
tric energy in interstate commerce, and which do or mav do 
other acts described in Section 4(a) of the Act. Section 
4(a) (6) of the Act purports to make it unlawful for plain¬ 
tiff, while unregistered after December 1, 1935, to own, 
control or hold with power to vote securities of such “sub¬ 
sidiary companies” and in consequence the Act purports 
to subject plaintiff after December 1, 1935 to the severe and 
excessive fines and penalties hereinabove enumerated. 
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(d) Section 26(b) of the Act provides in part that “every 

contract * # * the performance of which involves 

* * * a continuance of any ownership or practice in 

violation of any provision of this Title * * *j V .xall be 

void” as to the rights of any persons who, in violation of 
the Act, engaged in the performance of any sucjh contract 
and as to the rights of any person who, although riot a party 
to the contract, had acquired such rights with actrial knowl¬ 
edge of the contract being in violation of the Aci. In con¬ 
sequence, failure of plaintiff to register with tlicf Commis¬ 
sion by December 1, 1935 will not only subject plaintiff to 
the severe and excessive fines and penalties provided by 
Section 29 of the Act, but also the provisions of| said Sec¬ 
tion 26(b) will cast a substantial and immediate cloud 
upon the lawful exercise by plaintiff of the powers result¬ 
ing from its ownership and control of securities of its 
‘ 4 subsidiary companies ’ \ 

(e) Failure of plaintiff to register with the Commission 

as required by Section 4(b) of the Act, by December 1, 
1935, makes it unlawful for plaintiff after December 1, 1935 
to do any of the acts specified in Section 4(a) of the Act 
and hereinabove enumerated. Such failure of plaintiff to 
register, as well as the doing while unregistered 'pi any of 
said acts, will subject plaintiff, under the Act[ to such 
severe, excessive and unreasonable penalties as ip destroy 
and confiscate its property and the property of its deben- 
tureholders and stockholders. I 

l 

(f) It is essential to the business of plaintiff and the 
proper management of its assets and affairs for plaintiff to 
be free to engage in some or all of such activities which 
the Act would prohibit to plaintiff upon its failurd to regis¬ 
ter. Moreover, plaintiff has no power to dictate lo any of 
its “subsidiary companies” as to how the business of such 
company shall be conducted, so long as the directors of 
such company are properly managing its affairs.! Should 
plaintiff so dictate, in a manner contrary to the interests 
of such company, plaintiff would be guilty of a yiolation 
of law and if the directors of anv such “subsidiary com- 
pany” permitted plaintiff to dictate in a manner contrary 
to the interests of such “subsidiary company” jsuch di¬ 
rectors would be guilty of a violation of 1 the law 

2 OV 2 of the state of incorporation of such “sfibsidiary 
company”. Moreover plaintiff has no control of its 
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1 ‘subsidiary companies-’ in which il holds less than a ma¬ 
jority interest in the voting securities. Section 4(a)(6) 
of the Act, therefore, which purports to make it unlawful 
for plaintiff to “own, control or hold with power to vote” 
any security of a subsidiary company that does any of the 
acts enumerated in paragraphs (1) to (5) inclusive of said 
Section, either calls for plaintiff to assume unlawful and 
dictatorial power over its subsidiaries as to the methods 
or kinds of business which they shall conduct, or else makes 
unlawful an otherwise lawful act of plaintiff, because of 
acts of others over which acts plaintiff has no control and 
the doing of which acts plaintiff is powerless to prevent. 

(g) It is impossible for plaintiff to comply with the pro¬ 
visions of said Section 4(a) of the Act, in that, among other 
things, said Section of the Act forbids plaintiff the owner¬ 
ship of a very substantial part of its assets while at the 
same time it deprives plaintiff of the only practicable way 
of divesting itself of such assets. If plaintiff be validly pro¬ 
hibited from engaging in the activities specified in said Sec¬ 
tion 4(a) of the Act and hereinabove enumerated, plaintiff 
will have no practical alternative to dissolving and winding 
up its affairs, and at the same time the Act purports to 
deprive it of the only practicable means of effecting such 
dissolution and winding up, namely by the distribution or 
public offering for sale of all or a large part of the securi¬ 
ties owned by it, in order that it may pay off its own senior 
security holders, all to the great, immediate and irrepar¬ 
able damage and injury of plaintiff, its debentureholders 
and stockholders. 


XIII. 

Threatened Acts of Defendants. 

(a) Defendants James M. Landis, George C. Matthews, 
Robert E. Healy and James D. Ross, as members of the 
Securities and Exchange Commission, are required by the 
terms of the Act, and they are asserting their authority and 
are threatening under color of said Act, to exercise all the 
duties and powers necessary to enforce and administer the 
Act, to issue rules, regulations and orders thereunder and 
to take such steps and institute such proceedings as to them 
may seem desirable for the administration and enforcement 
of the Act and for the enforcement of penalties for violation 
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of the Act; defendant Homer S. Cummings, as| the duly 
qualified and acting Attorney General of the United States, 
is invested with the duty of taking such steps ancj institut¬ 
ing such proceedings as may be necessary to enforce the 
laws of the United States and, in addition, by thp express 
terms of Section 18(f) of the Act, said defendant,|as Attor¬ 
ney General, is invested with discretion to institute appro¬ 
priate criminal proceedings under the Act; defendant 
James A. Farley, as the duly qualified and acting Post¬ 
master General, is invested with the duty of superintending 
generally the business of the Post Office Department, in¬ 
cluding the use of the mails, and of superintending gener¬ 
ally the enforcement of all laws relating to the postal 


service. 


21 (b) Plaintiff is informed and believes, anil on such 

information and belief alleges, that the defendants 
herein named are threatening to and will cause pivil pro¬ 
ceedings to be instituted against plaintiff, by ifeason of 
plaintiff's failure to register under the Act, or j if, while 
unregistered, plaintiff does any of the acts specified in Sec¬ 
tion 4(a) of the Act and hereinabove enumerated^ and that 
the defendants may, by reason of plaintiff’s failure so to 
register, seek to deprive plaintiff of the use of the mails 
and of other means and instrumentalities of interstate com¬ 
merce for purposes wholly lawful and proper apart from 
the prohibitions of the Act; and that by reason of plaintiff’s 
failure to register as aforesaid, the defendants may, in their 
discretion, also cause to be instituted and prosecuted re¬ 
peated criminal actions against plaintiff, its officers, direc¬ 
tors, agents and employees whereby a multiplicity of suits 
and proceedings will ensue, the business of plaintjff will be 
interfered with, damaged and crippled, and plaintiff, its 
debentureholders and its stockholders will suffer great, im¬ 
mediate and irreparable damage and iniurv. 


XIV. 


The Act is a Present Cloud on Plaintiff’s Tiile to 

Its Investments. j 

(a) By reason of the matters and things hereiiiabove al¬ 
leged the Public Utility Holding Company Act of '1935 con¬ 
stitutes a present and substantial cloud and encumbrance 
upon plaintiff’s title to its investments lawfully (acquired, 
owned and held, and a present and substantial imjpairment 
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of plaintiff’s r,ight to freedom of contract and to the enjoy¬ 
ment of plaintiff’s property, and said Act presently and 
immediately injures and destroys plaintiff’s credit and the 
value of plaintiff’s properties and securities, and plaintiff 
is thereby subjected to great, immediate, and irreparable 
injury and loss. 

(b) An actual controversy has arisen between the plain¬ 
tiff and defendants, in which the defendants assert and pro¬ 
pose and threaten to exercise their purported authority to 
regulate, control, manage, prohibit, dismember and destroy 
the business, affairs, properties and rights of plaintiff, 
under the provisions of said Act, and in which plaintiff 
denies that defendants have anv such lawful authority and 
refuses to submit thereto. 


XV. 

Necessity for Equitable Relief. 

Unless relief be found in equity and by the injunctive 
process of this Court, plaintiff’s failure to register with the 
defendant Commission, as required by Section 4(b) of the 
Act, will result in a multiplicity of suits against plaintiff 
and its “subsidiary companies” and a multiplicity of pros¬ 
ecutions of their officers and agents, in many different juris¬ 
dictions, by reason of which, plaintiff, its “subsidiary com¬ 
panies” and their said officers and agents, and each of 
them, will suffer great, immediate and irreparable damage 
and injury; plaintiff, its “subsidiary companies” and their 
said officers and agents may be subjected to excessive and 
unusual fines, penalties and forfeitures; the vested rights 
of plaintiff and its “subsidiary companies” in property 
now lawfully owned, controlled and operated by them will 
be impaired, their freedom of contract destroyed or 
22 greatly interfered with, a cloud will be cast upon the 
title to use, enjoy and exercise their rights of lawful 
ownership in their valuable properties as conferred by the 
respective states of their incorporation, and said properties 
will be appropriated without due process of law and taken 
for public use without just compensation, and they and each 
of them will be denied the equal protection of the laws and 
compelled to suffer great, immediate and irreparable dam¬ 
age and injury under a void and unconstitutional statute. 
Plaintiff, having no plain, adequate and complete remedy at 
law in the premises, can only obtain adequate and effective 
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relief in a suit of this nature administered in a | Court of 
Equity. 

i 

i 

I 

Wherefore, reserving the right hereafter to hpply for 
temporary injunctive relief, plaintiff prays: i 

i 

(1) That defendants and each of them and their succes¬ 
sors in office and all those acting or claiming to hct under 
their authority or by their direction be permanently re¬ 
strained and enjoined from attempting by any means what¬ 
soever to compel compliance by plaintiff with said |Act or to 
enforce the provisions of said Act against plaintiff, from 
issuing against plaintiff or making applicable tol plaintiff 
any order, rule or regulation under said Act, from institut¬ 
ing or causing to be instituted against plaintiff or .its direc¬ 
tors, officers, agents or employees any prosecutiojn, action 
or other proceeding for any alleged violation of isaid Act 
or of any order, rule or regulation under it, and frotn requir¬ 
ing or attempting to require plaintiff or any of ijts “sub¬ 
sidiary companies” to comply with any provision of said 
Act or of any order, rule or regulation under it; land that 
said Act and each and every provision thereof be adjudged 
unconstitutional, void and of no effect. 

(2) That a judgment be entered under Section 274(d) of 

tlie Judicial Code, as amended by the Act of June 14, 1934 
(Chapter 512, 48 Stat. 955, 28 U. S. C. A. §400), declaring 
that the Public Utility Holding Company Act of 19^5, being 
Title I of an Act of Congress, approved August i26, 1935, 
entitled “An Act to provide for control and regulation of 
public-utility holding companies, and for other purposes” 
violates the Constitution of the United States, and fhat said 
Act and each and every part thereof is invalid, null and 
void. j 

(3) That plaintiff may have such other and further relief 
as mav to the Court seem just and equitable. I 

JOHN C. HIGGINS, 

48 Wall Street, New York, N. Y\ 

JOHN S. FLANNERY, 

Ilibbs Building, Washington, D. C. 

Attorneys for Plaintiff. 

SULLIVAN & CROMWELL, 

48 Wall Street, Neiv York, Neiv York. \ 
McKENNEY, FLANNERY & CRAIGHILL, 

Ilibbs Building, Washington, D. C., 

Of Counsel . 
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23 United States of America, 

Southern District of New York, 

State of New York , 

County of Neiv York y s$.: 

James F. Fogarty, being first duly sworn, says that he 
is the President of The North American Company, the 
plaintiff in the: foregoing bill of complaint; that he is duly 
authorized to make oath to the same; that he has read the 
foregoing bill of complaint and knows the contents thereof 
and that he verily believes the facts stated therein to be 
true. 

JAMES F. FOGARTY. 

Sworn to before me this 26th dav of November, 1935. 
[notarial seal.] WILLIAM N. SCHLEICHER, 

Notary Public. 

Bronx Co. Clk’s No. 217, Reg. No. 7-S-37. 

N. Y. Co. Clk’s No. 153, Reg. No. 7-S-95. 

Kings Co. Clk’s No. 22, Reg. No. 7079. 

Queens Co. Clk’s No. 1214, Reg. No. 5010. 

Commission Expires March 30, 1937. 

The Clerk will please file and issue the writ of subpoena 
to all of the defendants. 

! JOHN S. FLANNERY, 

Attorney for Plaintiff. 

24 Motion to Stay Proceedings. 

Filed December 7,1935. 

(In Equity. No. 60,136.) 


The defendants in the above-entitled causes respectfully 
represent to this Honorable Court as follows: 

1. The bills of complaint herein seek to enjoin the en¬ 
forcement of the Public Utility Holding Company Act of 
1935 (Public No. 333, 74th Congress, Title I), upon the 
ground that the said Act is unconstitutional. 

2. There have been filed in at least ten district courts of 
the United States at least forty-eight bills of complaint on 
behalf of 147 plaintiffs, all of which similarly seek to en- 
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I 

I 

join the enforcement of the said Act, on the ground that it 
is unconstitutional. j 

3. The Government is anxious to secure an eirly deter¬ 
mination of the constitutionality of said Act. Td that end 
the Securities and Exchange Commission, pursuant to its 
duty under the Act, has already instituted a civil suit in 
the Southern District of New York against Electric Bond 
and Share Company and five of its principal Subsidiary 
holding companies. This suit of the Securities and Ex¬ 
change Commission against Electric Bond and S^iare Com¬ 
pany, et al., will be prosecuted with all due diligence to 
secure from the Supreme Court promptly an authoritative 
determination of the validity of the essential features of 
the Act. No public interest will be served by pressing for 
a decision of this issue in a multitude of suits! On the 
contrary, such a course of action will tend to clog tjhe courts, 
overtax the facilities of the Government, and make against 
that orderly and economical disposition of the controversy 
that is the Government’s aim. | 

j 

25 Wherefore, the defendants respectfully move this 
Honorable Court to stay all the proceedings herein 
relating to the validity of the Public Utility Holding Com¬ 
pany Act of 1935 until the validity of said Act has been 
determined by the Supreme Court of the United j States in 
the case of Securities and Exchange Commission V. Electric 
Bond and Share Company, et al., now pending iii the Dis¬ 
trict Court of the United States for the Souther^ District 
of New York, or until that case is otherwise terniinated. 

HOMER S. CUMMING^, 
Attorney General of the United ^/States. 

JOHN J. BURNS, | 

General Counsel, 

Securities and Exchange Commission. 
ROBERT E. KLINE, Jr., 

Attorney for Defendants. 


3—6654 a 
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2G Answer of Plaintiff to Defendants' Motion for a 

Stay , etc. 

Filed December 12, 1935. 


Plaintiff, The North American Company, in response to 
the Motion filed herein and served upon its counsel of rec¬ 
ord December 7th, 1935, requesting a Stay of proceedings 
in the above entitled cause involving the validity of the 
Public Utility Holding Company Act of 1935 “until the 
validity of said Act has been determined by the Supreme 
Court of the United States in the case of Securities and Ex¬ 
change Commission vs. Electric Bond and Share Company , 
et al., now pending in the District Court of the United 
States for the Southern District of New York, or until that 
case is otherwise terminated,” respectfully says: 

First. That this Court has no discretionary power or 
jurisdiction to grant the stay requested for the reasons 
that, as hereinafter in Paragraphs Second and Third more 
fully set out, the issues of fact and law involved in the case 
at bar and those in said Electric Bond and Share Company 
case are so dissimilar and the operations of the two com¬ 
panies and tlieir respective subsidiaries are so different 
that, as plaintiff has been informed by its counsel and be¬ 
lieves and alleges, a decision in said Electric Bond and 
Share Company case will not settle the questions of fact 
and law raised by the bill of complaint filed in the case at 
bar or determine the rights of this plaintiff under the Con¬ 
stitution of the United States. 

Second. It is apparent from a comparison of the Gov¬ 
ernment's bill of complaint in the Electric Bond and Share 
Company case (a copy of which is attached hereto as Ex¬ 
hibit “A”) with the bill of complaint filed by the plaintiff 
herein that the issues in the two cases are entirelv dis- 
similar. 

27 The Government's bill of complaint against the 
Electric Bond and Share companies does not raise 
the issue of the constitutionalitv of the entire Act, but onlv 
of two subsections of one section of the Act, neither of 
which relates to any of the regulatory or other drastic pro¬ 
visions of said Act. The bill of complaint against the Elec¬ 
tric Bond and Share companies requests only (1) that the 
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I 

. 

defendants be compelled to register with the Commission 
under Section 4(b) of the Act and (2) that tpey be en¬ 
joined from engaging in certain of the activities enum¬ 
erated under Section 4(a) of the Act. The activities so 
enumerated consist of selling, transmitting or distributing, 
or owning or operating utility assets for the transmission 
or distribution of gas or electricity in interstate! commerce 
and using the mails or instrumentalities of interstate com¬ 
merce to negotiate or perform service, sales oif construc¬ 
tion contracts or to engage in any business of! interstate 
commerce or to own or control securities of a jsubsidiary 
company that does any of the foregoing, unless the com¬ 
pany registers with the Commission. \ 

Section 32 of the Act provides that— 

i 

I 

“If any provision of this title or the application of such 
provision to any person or circumstances shall be held 
invalid, the remainder of the title and the application of 
such provision to persons or circumstances ojther than 
those as to which it is held invalid shall not ije affected 
thereby.” ! 

Plaintiff has been informed by its counsel ahd believes 
and alleges that the Government will contend that the issue 
of the constitutionality of Sections 4(a) and (b), which is 
the sole constitutional issue involved in the Electric Bond 
and Share Company case, is a separable and distinct issue 
from the constitutionality of the remaining provisions of 
the Act, and that consequently a determination by any 
court of the constitutionality of Sections 4(a) aind (b) as 
applied to the Electric Bond and Share Company group 
cannot, under Section 32 of the Act, affecf or deter- 
28 mine in any manner the constitutionality of the other 
provisions of the Act as applied to the plaintiff com¬ 
pany in the ease at bar. Thus, the bill of complaipt against 
the Electric Bond and Share companies does notj raise for 
the determination of the Court the most vital and import¬ 
ant issues which are raised by this plaintiff in t)ie case at 
bar. i 

The Government’s complaint against the Eledtric Bond 
and Share companies does not raise the issue of tjhe consti¬ 
tutionality of Section 11(b), the “death sentence” provi¬ 
sions of the Act, which give to the Commission an almost 
uncontrolled discretion to require plaintiff to dispose of its 
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investments, direct or indirect, in the stocks and securities 
of public utility companies, holding companies and in com¬ 
panies not engaged in business either as public utility com¬ 
panies or holding companies, and under which the Commis¬ 
sion is empowered and directed to paralyze and dismember 
plaintiff’s business and to enforce its complete disintegra¬ 
tion and destruction. 

The bill of complaint against the Electric Bond and Share 
companies does not raise the issue of the constitutionality 
of Sections 6 and 7 of the Act, which give to the Commis¬ 
sion complete and unrestricted control over the issue and 
sale of securities of the plaintiff, which would seriously in¬ 
terfere with and hamper the board of directors and officers 
of plaintiff in the proper conduct of plaintiff’s business. 

The bill of complaint against the Electric Bond and Share 
companies does not raise the issue of the constitutionality 
of Sections 9 and 10 of the Act, giving to the Commission 
complete and unlimited control over future acquisitions of 
property by the plaintiff, or of the provisions which pro¬ 
hibit plaintiff from acquiring any property or securities 
which will not tend toward the development of an 
29 u integrated public utility system”. 

The bill of complaint against the Electric Bond 
and Share companies does not raise the issue of the consti¬ 
tutionality of other sections of the Act which give the Com¬ 
mission complete and unlimited control over practically 
every phase of plaintiff’s business, including the declara¬ 
tion of dividends, loans to subsidiaries and other internal 
corporate affairs. 

The bill of complaint against the Electric Bond and 
Share companies does not raise the issue of the constitu¬ 
tionality of the numerous provisions of the Act giving the 
Commission practically unlimited powers to make investi¬ 
gations of the plaintiff’s affairs and to require compliance 
with the most detailed accounting rules, submission of re¬ 
ports and other papers of the most comprehensive and 
detailed character with respect to practically every phase 
and aspect of plaintiff’s business, including those which 
have not the remotest connection with or any effect on 
interstate commerce. 

The constitutionality of these provisions of the Act is 
directly raised in the case at bar but is not raised at all 
in the Governments bill of complaint against the Electric 
Bond and Share companies, and these, among others, are 
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the provisions of the Act which threaten the imminent dis¬ 
ruption and destruction of plaintiff’s business and which 
icill result inevitably in irreparable loss and damage to 
plaintiff and its stockholders. 

Third. The Government’s bill of complaint against the 
Electric Bond and Share companies clearly reeoghizes that 
the controlling issue in that case is one to be determined 
on the basis of specific facts relating to the character of 
that particular Company’s activities and tjie nature 

30 of its business. It contains very detailed and full 
statements of the activities and business of the 

Electric Bond and Share group of companies, particularly 
in an attempt to show that those defendants are ehgaged in 
interstate commerce. It alleges that the defendant Electric 
Bond and Share Company is the top holding company of 
the five additional defendants, American Gas and Electric 
Company, American Power and Light Company^ Electric 
Power and Light Corporation, National Power and Light 
Company and United Gas Corporation, these :ive com¬ 
panies being intermediate holding companies, all controlled 
by Electric Bond and Share Company; that the American 
Gas and Electric Company system has many public utility 
subsidiary companies, operating in many states hnd own¬ 
ing and operating utility assets by which electric energy is 
transmitted in interstate commerce into or from Virginia, 
West Virginia, Ohio, Kentucky, Tennessee, North Carolina, 
Michigan, Indiana, Pennsylvania and other states j; that the 
American Power and Light Company system lias many 
public utility subsidiary companies, operating in many 
states and owning and operating utility assets jby which 
electric energy is transmitted in interstate comrrierce into 
or from Oregon, Washington, Idaho, Montana, Nebraska, 
Iowa and other states, and by which gas is transmitted in 
interstate commerce into or from Oregon, Washington, 
Minnesota, Wisconsin, New Mexico, Arizona apd other 
states; that the Electric Power and Light Company system 
has many public utility subsidiary companies, operating in 
many states and owning and operating utility pssets by 
which electric energy is transmitted in interstate Commerce 
into or from Louisiana, Mississippi, Arkansas, Tjennessee, 
Idaho, Oregon, Nevada, Utah and other states; that 

31 the United Gas Company system has several public 
utility subsidiary companies, operating 'in many 


i 

i 

i 
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states and owning and operating utility assets by which 
gas is transmitted in interstate commerce! into or from 
Florida, Alabama, Mississippi, Louisiana, Texas, Republic 
of Mexico and other states; that the National Power and 
Light Company system has many public utility subsidiary 
companies, operating in many states and owning and oper¬ 
ating utilitv assets bv which electric energy is transmitted 
in interstate commerce into or from Pennsylvania, North 
and South Carolina, Tennessee, Alabama, Texas, New Jer¬ 
sey, New York, Virginia and other states. 

The Government’s bill of complaint in that case further 
alleges that the Electric Bond and Share Company and 
American Gas and Electric Company so dominate and con¬ 
trol all of their subsidiary companies engaged in such inter¬ 
state transmission of electricity and gas that those com¬ 
panies are themselves, in their own corporate capacity, 
engaged in the transmission in interstate commerce of 
electric energy and manufactured and natural gas. 

C v O 

The bill of plaintiff, on the other hand, shows that the 
public utility subsidiary companies of plaintiff comprise 
in the main, electric properties, with some small amount of 
gas and transportation properties, centered only in Cleve¬ 
land, Milwaukee, St. Louis, Washington, Detroit, San 
Francisco, Central Illinois, Central Iowa and parts of 
Kansas; that none of the public utility companies in which 
plaintiff owns stock own or operate utility assets for trans¬ 
mission of electric energy in interstate commerce, and that 
the subsidiary companies of plaintiff which do own or 
operate utility assets for such transmission engage in such 
activities merely as an incidental part of their predominant 
intrastate business. 

32 The Government’s bill of complaint against the 
Electric Bond and Share companies further alleges 
that Electric Bond and Share Company has negotiated, 
entered into and is performing contracts with operating- 
subsidiaries of American Power and Light Company, Elec¬ 
tric Power and Light Corporation and National Power and 
Light Corporation. The bill enumerates thirty-one de¬ 
tailed matters of operation and management covered by 
the alleged contracts. It is alleged that these contracts 
“contemplate and cause and their performance will involve 
and depend upon, continuance and regular intercourse in 
interstate commerce and frequent transportation in inter- 
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state commerce of information in the form of booxs, period¬ 
icals, apparatus, papers, pamphlets, reports and forms by 
and between the officers of the Electric Bond ^nd Share 
Company in Xew York City and the client subsidiary com¬ 
panies in 31 states; that in these contracts defendant, Elec¬ 
tric Bond and Share Company, undertakes td send as 
frequently as may be necessary from its principal offices 
in Xew York to the companies served, sponsors, operating 
specialists, and engineers, to confer, advise and desist with 
respect to the problems of the operating companies, and 
that this obligation contemplates and its performance will 
necessitate transportation in interstate commerce * * * 

that Electric Bond and Share Company in the form of its 
wholly owned subsidiary, Phoenix Engineering Corpora¬ 
tion, will regularly purchase and ship construction goods 
in interstate commerce as contemplated in, and paused by, 
the construction contracts negotiated and entered into as 
hereinabove set forth * * * that the rendering of the 

interstate services as above alleged and compensation in 
the manner alleged will constitute business in interstate 
commerce.” ! 

In substance, the same allegation is made with respect 
to the defendant American Gas and Electric Coirjpany. 


As contrasted with the extensive and comphensive 
33 services thus alleged to be rendered by Electric Bond 
and Share Company and American Gas and Electric 
Company to their subsidiaries, the bill of plaintiff in the 
case at bar shows that plaintiff is a party to no construc¬ 
tion, sales or service contracts with anv of its Subsidiary 
companies and renders or performs no such services for 
its subsidiaries. 

The Government obviously regards these facts as ma¬ 
terial and necessary to any judicial determination of the 
constitutionality of the Public Utility Act of 19p5 as ap¬ 
plied to the Electric Bond and Share companies. If the 
Government did not so regard them it would not have de¬ 
voted the greater part of its long and complicated bill of 
complaint to the allegation of such facts in a case which 
it alleges it is prosecuting for the purpose of having such 
constitutionality determined. The conclusion is inevitable 
that the motion to stay must be denied in the ca^e at bar, 
since there are in this case no such comparable f^cts. 
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Fourth. Since the Act may be held constitutional as to 
certain holding companies and not as to others, depending 
on the character of the activities of the particular holding 
company and the nature of its business, the extent and 
character of its control and domination over its subsidi¬ 
aries, and the extent to which the company and its sub¬ 
sidiaries are engaged in interstate transmission of services 
or of electric energy or gas, then it is vitally important 
both to the industry and to the Government that the litiga¬ 
tion being carried forward should not be limited to the 
single Electric Bond and Share Company case, which pre¬ 
sents a situation which is not at all typical of the industry 
generally, and which in many important respects is very 
different from the situation presented by the history and 
activities and corporate set-up of the holding company sys¬ 
tem of the plaintiff in the case at bar and of many other 
holding company systems. 

34 Fifth. The Government certainly has no right, 
legal or equitable, to request special favors of this 
Court, which require this Court to ignore the rights of 
other litigants. The Government is not and cannot be en¬ 
titled to pick its own particular case, in a court of its own 
choosing, and involving only one or two narrow issues of 
its own devising, and then have all other cases in all other 
courts stayed, while the Government takes a year or more 
to carry its hand picked case to the Supreme Court, leaving 
all other companies, with other issues and rights, of vital 
importance to them and their stockholders, to wait indefi¬ 
nitely for a determination of their special and individual 
rights. 

Sixth. Plaintiff is advised by counsel and avers that 
it has a statutory and constitutional right to have the ques¬ 
tions of fact and law raised in the complaint in the case at 
bar speedily determined and conclusively adjudicated by 
the Courts of this jurisdiction and the Supreme Court of 
the United States, without reference to what may be done 
by the courts of some other jurisdiction in a different case 
involving 1 different parties and facts and issues, and that 
any stay of its right to such prompt ascertainment of its 
constitutional and property rights in this proceeding will 
cause plaintiff great and irreparable loss and damage, will 
deprive it of a speedy trial and adjudication as guaranteed 
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by the Constitution of the United States, and will deny to it 
due process of law and the equal protection of tile laws. 

Seventh. Plaintiff further says that the ends! of justice 
require that it be allowed to proceed with this qase in the 
orderly manner provided by the rules of this Court, and 
because of the great importance of the questions and the 
immense pecuniary interests involved, it offers to j cooperate 
with the defendants in every possible way to procure the 
hearing and determination by the courts of the 
35-56 issues of fact and law which may be raised in a 
representative group of test cases, in ordqr that the 
constitutionality of the Public Utility Holding Company 
Act of 1935 may be promptly presented and determined. 


JOHN C. HIGGINS, j 
JOHN S. FLANNERYl, 

Attorneys for Plaintiff. 


SULLIVAN & CROMWELL, 
48 Wall Street, 

New York , N. Y., 

Of Counsel. 


United States of America, 

Southern District of New York f 
State of New York , 

County of Neiv York, ss: 


James F. Fogarty, being first dulv sworn, savs that he 
is the President of The North American Company, the plain¬ 
tiff in the foregoing answer; that he is duly authorized to 
make oath to the same; that he has read the loregoing 
answer and knows the contents thereof and that pe verily 
believes the facts stated therein to be true. | 

JAMES F. FOGARTY. 

Sworn to before me this 11th day of December, 1935. 
[seal.] WILLIAM N. SCHLEICHElR, 

Notary public. 

Bronx Co. Clk’s No. 217, Reg. No. 7-S-37. 

N. Y. Co. Clk’s No. 153, Reg. No. 7-S-95. 

Kings Co. Clk’s No. 22, Reg. No. 7079. j 

Queens Co. Clk’s No. 1214, Reg. No. 5010. 

Commission expires March 30, 1937. 

I 

I 

i 

i 

, i 


i 


i 
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Opinion. 


The defendants in these cases have moved for a stav of 

m/ 

proceedings pending the determination by the Supreme 
Court of the United States of the validity of the Public 
Utility Holding Company Act of 1935 in the case of Securi¬ 
ties and Exchange Commission v. Electric Bond and Share 
Company, et ah, brought by the former in the District 
Court of the United States for the Southern District of 
New York. It appears that in addition to the present 
suits now pending in this Court brought to enjoin the carry¬ 
ing out of the provisions of that act at least fifty more have 
been brought in other District Courts. Counsel seem to 
agree that these latter cases are defective for want of 
jurisdiction, and that it is likely that if dismissed in the 
Courts where they are now pending they will be filed in this 
Court. 

The defendants urge that it is practically impossible for 
them to defend all these suits with the care and abilitv with 
which they should be defended; that the plaintiffs are rep¬ 
resented by counsel who are specialists and experts in the 
matters involved in these cases; that the government could 
with difficulty obtain an adequate number of specially 
qualified counsel to handle these cases; that the constitu¬ 
tionality of the Act in question will be determined in the 
Electric Bond and Share case, with reasonable speed and in 
a suit authorized by the Act, in which no question of juris¬ 
diction can arise. 

The plaintiffs oppose the motion upon the grounds that 
the Court is without power to grant the stay; that if the 
granting of the stay were a question of discretion, it would 
be an abuse of discretion to grant it; that many of the 
questions as to the constitutionality of the Act involved in 
these cases are not involved in the Electric Bond and Share 
case, and that even if the defendants were temporarily en¬ 
joined the plaintiffs would in the meantime suffer irrepar¬ 
able injury by the existence of this act upon the statute 
books, which would affect the validity of their contracts, 
their transfer of stocks, and other similar matters. 

The bills in these cases, which were filed a few days later 
than the Electric Bond and Share case with the exception 
of the North American Company case which was filed on 
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the same day, seek to enjoin the defendants from at¬ 
tempting to compel the plaintiffs to comply wi^h this act 
or to enforce any of its provisions against them, or making 
applicable to the plaintiffs any rule or regulation under 
the Act, or instituting any prosecution or actipn against 
the plaintiffs, for any violation of the Act or order under 
it and that the Act be declared unconstitutional i?i toto. 

Before any of these suits were filed the Securities and 
Exchange Commission issued regulations expressly per¬ 
mitting a holding company when registering to reserve any 
legal or constitutional right and to stipulate tha£ its regis¬ 
tration should be void and of no effect in the event that 
such a reservation should be judged invalid or ineffective; 
the Attorney General and the Securities and [Exchange 
Commission announced that the Commission woufd take the 
initiative to test the Act in a civil suit, that until tjie validity 
of the Act had been determined by the Supreme Court in 
such a civil suit neither the Attorney General noif the Com¬ 
mission would seek to enforce the criminal penalties of the 
Act, and that even after such determination tjiey would 
not seek to exact penalties for earlier offense^; and the 
Postmaster General announced that even if he hgd the au¬ 


thority, he would not exclude any company from using the 
mails because of any violation of the Act pending the 
judicial determination of its validity by the Supreme 
Court. ! 


58 In addition the defendants have offered to submit 
to a temporary injunction pending a decision by the 
Supreme Court in the Electric Bond and Share case. 

As to the power of the Court to grant the st'gy I have 
little question and I think it is within the discretion of the 
Court. Mr. Chief Justices Hughes, in the case pf Enelow 
v. N. Y. Life Insurance Co., 293 U. S. 379, 381, referred to 
the exercise of equitable jurisdiction in granting or refus¬ 
ing an injunction and distinguished it from a mefe 

‘ ‘ stay of proceedings which a court of law, as well as a court 
of equity, may grant in a cause pending before itj by virtue 
of its inherent power to control the progress of! the cause 
so as to maintain the orderly processes of justice.” 

i 

This is not an attempt to enjoin a multiplicity of suits, 
nor a stay as a matter of right by reason of a fcjrmer suit 
pending. The Court may grant a stay, or extend the time 





for pleading, by reason of the absence or illness of parties 
or counsel, the convenience of the Court, the fact that the 
issues in a case may be simplified by decisions in other 
suits, and it would, I think, be impossible to define all the 
conditions which might justify a Court, in its discretion, in 
staying the further progress of a case, not finally, but tem¬ 
porarily. 

In the instant case the relief sought by the plaintiffs is 
first a relief by injunction against the defendants, and 
second a declaratory judgment to the effect that the Public 
Utility Holding Company Act violates the Constitution of 
the United States and that the Act and each and every 
part thereof is invalid, null and void. 

As to the injunctive relief sought the defendants in effect 
consent to a temporary injunction embracing the same in¬ 
junctive relief which the plaintiffs seek upon a final hearing. 
So long as this temporary injunction is in force each of 
the plaintiffs will obtain the relief sought by injunction. 
They object to this, however, upon the ground that they 
will in the meantime suffer irreparable loss by the existence 
of the statute, resulting from the doubt and uncertainty as 
to the legality of practically everything that they may do 
in the ordinarv and usual course of their business after 

mf 

December 1, 1935, resulting, as they claim, in an almost 
complete paralysis of their corporate activities. They 
claim that a decision of the Electric Bond and Share case 
will not solve the questions raised in the suits brought by 
them in this Court for the former involves only a few 
provisions of the Act, while the latter cover the Act in 
its entirety, although the plaintiffs claim in their bills that 
the different parts of the Act are inseparable and if void 
in part, it is void in toto. They seek a declaratory judg¬ 
ment that the Act be declared void, not in so far as it re¬ 
lates to the interests of the plaintiffs, but apparently as a 
general or abstract proposition. But as well said by coun¬ 
sel for the plaintiffs in their brief: 

“* * * Courts do not declare statutes constitutional or 

unconstitutional as such. The judicial function is to deter¬ 
mine whether or not under the jfacts proven at the trial, the 
application of the legislative enactment to the litigant be¬ 
fore the Court invades his constitutional rights.” 

59 I do not understand that under the declaratory 

judgment acts, an act of Congress is a res, and that 


the Courts determine its constitutionality as if thp proceed¬ 
ing were one in rem. If the highest Court declares in any 
particular case that an act of Congress is beyond the 
powers granted by the Constitution, that opinion will be 
followed by the lower Courts in every case that jcomes be¬ 
fore them. Apart from the injunctive relief sought in this 
case it is difficult to see with whom any remaining con¬ 
troversy may be, unless it might be with the United States, 
and in that event the Court would have no jurisdiction. 

If the defendants, as they state they probably will do, in 
the event these suits are not stayed, permit them to go by 
default, it is difficult to see how the plaintiffs woiild be any 
better off than if the suits were stayed. If tiis Court 
should hold the Act unconstitutional, the final re' ief would 
afford them little advantage over the temporary relief now 
offered them. It would seem that injunctions against the 
present defendants might not bind their successors in office 
and if the Supreme Court should afterwards hol^l the Act 
Constitutional, their success in the instant suits wbuld avail 
them little. Ex Parte La Prade, 289 U. S. 444. 

Even a consent decree mav be modified in invitum where 

m/ 

the situation of the parties and conditions have sp changed 
as to render the enforcement of the decree injequitable. 
United States v. Swift & Company, 286 U. S. 10G[. And in 
any event a bill of review for error of law apparent on 
the record would lie. Rudolph v. Hunt, 52 App. p. C. 343. 
The plaintiffs seek an early decision by the Supreme Court 
but they could not appeal from a decree of this Court in 

their favor, and as said before, I cannot see how their 

7 7 

real interests will not be protected by the temporary injunc¬ 
tion to which the defendants offer to submit. 4 decision 
by the Supreme Court in the Electric Bond and Share case, 
even if it should not dispose of all the questions involved, 
would certainly narrow the issues in the pending bases and 
assist in the determination of the questions of law| involved. 

The plaintiffs have declined to register with the Securi¬ 
ties and Exchange Commission under sec. 5 of the Act, 
although the Commission has issued regulations permitting 
a holding company, when registering, to reserve |any legal 
or constitutional right, and to stipulate that its registration 
would be void, if the reservation should be judged ineffec¬ 
tive; and it would seem that they might have registered 
irrespective of this regulation, without impairing their 


i 
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constitutional rights. As said by Judge Coleman in his 
opinion in the American States Public Service Company 
case in the United States District Court at Baltimore: 

“Of course, although registering under the Act, the Trus¬ 
tees might still preserve any constitutional riglit. ’ ’ Citing 
Union Pacific R. R. Co. v. Public Service Commission, 248 
U. S. 67, and Power Co. v. Saunders, 274 U. S. 490, the 
latter case being especially in point. 

The offer of the plaintiffs to a trial of one or two of the 
instant cases and suspending proceedings in the others has 
not been consented to by the defendants. They, however, 
cannot answer for the fifty odd cases now pending in other 
courts, which, it seems probably will be transferred to 
this Court. I think that the plan proposed by the 
60 defendants would give all the plaintiffs all the pro¬ 
tection needed pending a decision by the Supreme 
Court and save great amount of labor, time and expense. 

Upon the whole I am of the opinion that the motion of 
the defendants should be sustained, conditioned upon a dili¬ 
gent and active prosecution of the Electric Bond and Share 
case. In view of their assurances given before the filing 
of these suits, however, it would hardly seem necessary to 
issue a formal injunction, unless the plaintiffs insist upon it. 

It might be added that I have been informed that the ap¬ 
peal in the American States Public Service Company case 
will be shortly argued in the Court of Appeals of the fourth 
Circuit and a decision by the Supreme Court on the consti¬ 
tutionality of the Act may be had in that case some time be¬ 
fore any of the other cases involving this act reach the 
Supreme Court. The opinion of Judge Coleman in that 
case, holds the Act unconstitutional and void in all re¬ 
spects, and if considered in the nature of a declaratory 
judgment might render it unnecessary for other Courts to 
enter similar judgment pending a decision by the Supreme 
Court. 

JENNINGS BAILEY, 

Justice. 
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61 Order Staying Further Proceedings Herein. 

Filed January 9,1935. 

* • # # # # • 

This cause coming on to be heard upon motjion of the 
defendants to stay further proceedings herein filjed Decem¬ 
ber 7, 1935, the Court having considered the pleadings and 
the arguments of counsel, and briefs having been submitted 
herein, it is this 9th day of January, 1936: 

Ordered, adjudged and decreed, that further proceedings 
herein be and are hereby stayed, upon the terms and con¬ 
ditions as set forth in the Opinion of this Co|rt in this 
cause filed herein the 6th dav of Januarv, 1936. 

' JENNINGS BAILEY, 

Justice. 

No objection to form. 

Exception to above order is hereby taken and plaintiff’s 
intention is hereby noted to apply for a specjial appeal 
herein to the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

J. S. FLANNERY, 
Attorney for Plaintiff. 

62 Order Alloiving Special Appeal. 

Filed February 18,1936. 

United States Court of Appeals for the District of Co¬ 
lumbia. 

January Term, 1936. 

No. 2559, Original. 

Equity 60,136. 

The North American Company, Petitioner, 

vs. 

James M. Landis, George C. Mathews, Robert E. Healy 

and James D. Ross, Individually, etc. 

i 

On consideration of the petition for allowance bf a special 
appeal in the above entitled cause from the ortier of the 
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Supreme Court of the District of Columbia entered therein 
on January 9, 1936, by Mr. Justice Jennings Bailey, 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as prayed. 

i Per Mr. Chief Justice MARTIN. 

February 17, 1936. 

A true copy. 

Test: 

HENRY W. HODGES, 

Clerk. 

By MONCURE BURKE, 

[seal.] Deputy Clerk. 

63 Notice of Motion. 

Filed February 19, 1936. 

*•••*«• 

Please takeinotice that at 9.30 o’clock on February 25, 
1936, the defendants James M. Landis, George C. Mathews, 
Robert E. Healy, James D. Ross, Homer Cummings, and 
James A. Farley will present the accompanying motion to 
Justice Bailey in Chambers. 

HOMER CUMMINGS, 

Attorney General of the United States. 

johnV BURNS, 

i General Counsel, Securities and 

Exchange Commission. 

J. L. R. 

Service of a copy of the aforesaid motion with the accom¬ 
panying affidavit is hereby acknowledged. 


Dated February —, 1936. Washington, D. C. 

64 Motion. 

Filed February 19, 1936. 

The defendants James M. Landis, George C. Mathews, 
Robert E. Healy, James D. Ross, Homer Cummings, and 
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James A. Farley respectfully represent to this Honorable 
Court: | 

1. That on February 17, 1936, the United Statejs Court of 

Appeals for the District of Columbia allowed a Special ap¬ 
peal from the order of this Court, entered on January 9, 
1936, staying the proceedings in the above entitled cause 
upon the terms and conditions set forth in the ppinion of 
this Court filed Januarv 6, 1936. I 

2. That the facts set forth in the accompanying affidavit 
of Homer Cummings, Attorney General of tllie United 
States and one of the attorneys for the defendants, were 
presented to this Court at the hearing of the aboCe entitled 
cause and in the printed briefs filed therein by said defend¬ 
ants, and that the exhibits appended to said affidavit are 
corroborative of the facts set forth therein. ; 

3. That the said affidavit and exhibits are a Convenient 

and appropriate method of incorporating in the record the 
facts upon which the opinion and order of this Court were 
rendered. ! 

4. That there is also appended to said affidavit a copy of 
the answer and cross-bill filed on January 29, 1936, by the 
twenty-two defendants in the case of Securities and Ex - 
change Commission v. Electric Bond and Share, j et al. 

65 Wherefore defendants move this Honoraple Court 
to order and direct that the said affidavit together 

with the exhibits appended thereto be included in the 
printed transcript of the record. j 

HOMER CUMMINGS,! 

Attorney General of the United States. 

JOHN J. BURNS, [ 

General Counsel, Securities a\nd 

Exchange Commission. 

66 Affidavit. 

Filed February 19, 1936. 

* * • * * 

Homer Cummings, being first duly sworn on path, de¬ 
poses and says as follows: | 

1. He is Attorney General of the United States and one 
of the attorneys for the defendants in the abovp entitled 
causes. ! 


6654a 
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2. He makes this affidavit in support of the motion of the 
defendants in the above entitled causes to stay further pro¬ 
ceedings therein until the validity of the Public Utility 
Holding Company Act of 1935 (herein referred to as the 
“Act”) has been determined by the Supreme Court of the 
United States in the case of Securities and Exchange Com¬ 
mission v. Electric Bond and Share Company , et al., now 
pending in the United States District Court for the South¬ 
ern District of New York. All of the facts set forth in this 
affidavit with the exception of Exhibit J described in para¬ 
graph 15 were called to the attention of the Court and of 
opposing counsel in the briefs and oral arguments hereto¬ 
fore submitted on behalf of the defendants in the above en¬ 
titled causes. 

3. On October 9, 1935, the Securities and Exchange Com¬ 
mission promulgated a rule known as “Holding Company 
Act Rule 4,” and on November 22, 1935, amended said rule. 
A true and correct copy of said rule, as amended, is at¬ 
tached hereto, marked Exhibit A and made a part of this 


affidavit. 

4. On November 21, 1935, affiant, as Attorney General, 
addressed and transmitted to all United States Attor- 
67 neys a letter designated as “Circular No. 2780,” a 
true and correct copy of which is attached hereto, 
marked Exhibit B and made a part of this affidavit. 


5. On December 7, 1935, affiant, as Attorney General, 
addressed and transmitted to all United States attorneys a 
letter designated as “Circular No. 2786,” a true and correct 
copy of which is attached hereto, marked Exhibit C and made 


a part of this affidavit. 


6. On November 22, 1935, the Securities and Exchange 
Commission issued to the newspapers for immediate re¬ 
lease a press release known as “Release No. 22,” a true and 
correct copy of which is attached hereto, marked Exhibit D 
and made a part of this affidavit. 

7. On December 4, 1935, James A. Farley, Postmaster 
General ot the United States, addressed and transmitted 
to all postmasters a letter, a true and correct copy of which 
is hereto attached, marked Exhibit E and made a part of 
this affidavit. 

8. On November 26, 1935, the Securities and Exchange 
Commission filed its bill of complaint in the District Court 
of the United States for the Southern District of Now York 
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against the Electric Bond and Share Company] American 
Gas and Electric Company, American Power & flight Com¬ 
pany, National Power & Light Company, Electric Power & 
Light Corporation, and United Gas Corporation all of 
whom have their principal place of business in jNew York. 


A true and correct copy of the bill is attached hereto, 
marked Exhibit F and made a part of this affidavit. The 
Electric Bond & Share Company, controlling nearly 15% 
of the privately owned electric utility industry iii the coun- 

i * * * 

try, is the best known and one of the oldest of| the great 
holding company systems, and comes in contact with the 
Act at more points than any other holding company system. 
Each of the live subsidiary systems joined as parties de¬ 


fendant is comparable in size to the largest of the systems 
of the plaintiffs in the cases before this Court. C|n Decem¬ 
ber 21, 1935, pursuant to leave of court, the Securities and 
Exchange Commission filed its amended and supplemental 
bill of complaint in said cause and included sixteen addi¬ 
tional subsidiaries as defendants. A true aitid correct 


GS copy of said amended bill is attached hereto, marked 
Exhibit G and made a part of this affidavit. ' Affiant is 
informed and believes, and, therefore, states that 'all of the 
allegations contained in said amended and supplemental 
bill of complaint are true. 

9. Prior to December 12, 1935, forty-nine proceedings 
had been filed, and were on said date pending in the District 
Courts of the United States for thirteen district^ seeking 
an adjudication of the constitutionality of the Public Utility 
Holding Company Act of 1935. Forty-four such'proceed¬ 
ings were filed by electric and gas utility holding companies 
against members of the Securities and Exchange 'Commis¬ 
sion and other officers of the United States, seeking to en¬ 
join the enforcement of said Act against the respective 
plaintiffs, and, in most of the cases, further seeking declara¬ 
tory judgments declaring said Act to be unconstitutional. 
Five of said proceedings involved litigation between elec¬ 
tric or gas utility holding companies, or their receivers or 
trustees, and stockholders or other private litigants in which 
proceedings a declaration of the unconstitutionality of said 
Act is sought. Attached hereto, marked Exhibit !H, is a 
schedule setting forth the names of the plaintiffs 1 in said 
proceedings, the court in which each such proceeding is 
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pending, and the date upon which the bill of complaint 
therein was filed. 

10. On November 29, 1935, Messrs. Winthrop, Stimson, 
Putnam & Roberts, attorneys of counsel for Tennessee Elec¬ 
tric Power Company, one of the plaintiffs in the above en¬ 
titled causes, addressed and transmitted to affiant a letter, 
a true and correct copy of which is hereto attached, marked 
Exhibit I and made a part of this affidavit. 

11. The following facts appear from the so-called Splawn 
Report (report of the Committee on Interstate and For¬ 
eign Commerce of the House of Representatives, made pur¬ 
suant to H. Res. Xo. 59, 72nd Cong., 1st Sess., and H. J. 
Res. No. 572, 72nd Cong., 2nd Sess., House Report Xo. 827, 
Part 3): 

(a) The North American Company, one of the plaintiffs 
in the above entitled causes, owns all or substantiallv all of 
the voting stock of the North American Edison Company, 

its principal subholding company, which, in turn, 
69 owns all of the voting stock of Union Electric Light 
and Power Company. Union Electric Light and 
Power Company, through itself and its subsidiary compa¬ 
nies, most of which are wholly owned, transmits power gen¬ 
erated at the Keokuk Dam in the State of Illinois, in inter¬ 
state commerce, into the States of Missouri and Iowa. The 
North American Company, through intermediate holding 
companies, also controls other companies which transmit 
substantial amounts of electric energy across state lines. 
About one-fifth of the total quantity of electric energy gen¬ 
erated by public utility companies which form a part of the 
North American Company System is sold in interstate com¬ 
merce. (Splawn Report, Part 3, page 720.) 

(b) Subsidiary operating companies of the United Light 
& Power Company transmit considerable quantities of elec¬ 
tric energy and manufactured and natural gas in interstate 
commerce. (Splawn Report, Part 3, page 930.) 

(c) Operating,subsidiaries of the American Water Works 
and Electric Company transmit substantial quantities of 
electric energy in interstate commerce. (Splawn Report, 
Part 3, pp. 50-51.) 

(d) The American Water Works and Electric Company 
and the United Light and Power Company, respectively, 
have entered into service, sales and construction contracts 
(as defined in the Public Utility Holding Company Act of 
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1935) with subsidiary operating companies, and Noirth 
American Light and Power Company, a subsidiary holding 
company of The North American Company, has entered 
into service, sales and construction contracts with its sub¬ 
sidiaries. (Splawn Report, Part 3, page 52 et jseq., page 
923 et seq., page 743.) | 

12. West Penn Electric Company, which is a Subsidiary 
of American Water Works and Electric Company, and con¬ 
trols all of the electric utility properties in the American 
Water Works and Electric Company System, has instituted 

proceedings against the Securities and Exchange 
70 Commission and others in the United States District 

• r 

Court for the District of Maryland to enjoin the en¬ 
forcement of the Act. North American Edison Company 
and North American Light & Power Company, tjwo large 
intermediate holding company subsidiaries of tljie North 
American Company, have instituted proceedings} against 
the Securities and Exchange Commission and others in the 
United States District Court for the District of Delaware 
to enjoin the enforcement of the Act. The New} Empire 
Corporation and Central States Electric Company] holding 
companies which are affiliates of the North American Com¬ 
pany and included in the North American System }iave not 
filed any independent proceedings or joined in hny pro¬ 
ceedings filed by subsidiary companies in the systeifi. 

13. Commonwealth & Southern Corporation, of which the 
Tennessee Electric Power Company, one of the plaintiffs 
in the above entitled causes, is a subsidiary, has instituted 
proceedings against the Securities and Exchange (Commis¬ 
sion and others in the United States District Court, for the 
District of Delaware to enjoin the enforcement of tjhe Act. 

j 

14. The Columbus Railway Power and Light Company, 

a subsidiary of the United Light & Power Company] one of 
the plaintiffs in the above entitled causes, has instituted 
proceedings against the Securities and Exchange Commis¬ 
sion and others in the United States District Court for the 
Southern District of Ohio to enjoin the enforcement of the 
Act. i 

15. On January 29, 1936, after the opinion and o|der in 
this cause, the Electric Bond and Share Compaiiv and 
t wen tv-one other defendants filed their answer and} cross- 
bill in the case of Securities and Exchange Commission v. 
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Electric Bond and Share et al., a true and correct copy of 
which is attached hereto, marked Exhibit J. 

HOMER CUMMINGS. 


Subscribed and sworn to before me this 19th day of Feb¬ 
ruary, 1936. 

[seal.] UGO J. A. CARUSI, 

Notary Public. 


71 Exhibits. 

Filed February 19, 1936. 

Copy 

Exhibit A. 

Rule 4. Reservation of constitutional or legal rights .— 
Any person filing, signing, or certifying to, any notifica¬ 
tion, statement, application, declaration, report, or other 
document pursuant to the Act, the Rules and Regulations, 
or any order of the Commission under the Act or the Rules 
and Regulations, may include therein in behalf of such per¬ 
son or of any other person affected thereby an express 
reservation of, and refusal to waive, any constitutional or 
legal rights. 

If the reservation or refusal to waive asserted bv or on 
behalf of any such person or persons shall be held invalid 
or inoperative by any court of competent jurisdiction, such 
filing, signing, or certifying may, at the option of any such 
person or persons, be deemed to have been void and of no 
effect from any date specified in written notice given to the 
Commission, by or in behalf of such person or persons, ex¬ 
cept that the validity of transactions which otherwise might 
be impaired by reason of the voidance and ineffectiveness 
of such filing, signing, or certifying, shall not be affected 
therebv. 

w 

The acceptance of any order, rule, or regulation, or the 
compliance with any provision of the Act, of the Rules and 
Regulations, or of any order or direction of the Commis¬ 
sion shall not be deemed a waiver of any constitutional or 
legal rights. 
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Exhibit B. | 

j 

i 

Department of Justice, 

i 

Washington, D. C. j 
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November 2^, 1935. 


Circular No. 2780. 

I 

To All United States Attorneys: ; 

The Public Utility Holding Company Act of 1935 makes 
specified transactions by the use of the mails or instrumen¬ 
talities of Interstate Commerce illegal for certain public 
utility holding companies after December 1, 1935, unless 
such companies are registered with the Commissicjn. 

The Edison Electric Institute, a trade organization, whose 
membership includes a number of utility holding companies, 
has announced that it has retained counsel to contest the 
constitutionality of the Act. Consequently, it is probable 
that a number of companies will fail to register ijnder the 
Act. ! 

It is, of course, not the purpose of the Government to 
harass the utility industry with a needless multiplicity of 
suits. Equally, however, there is no public interest to be 
served by vexing the Government with a multiplicity of in¬ 
junction suits which might embarrass and harass the Gov¬ 
ernment in defending the constitutionality of the Act and 
which might result in the presentation of the issu^ of con¬ 
stitutionality on the basis of an inadequate record or a 
record not fairly typical of the situations covered by the 
Act. 

Section 18 of the Act places the duty of investigating vio¬ 
lations of the Act upon the Securities and Exchange Com¬ 
mission, which may transmit evidence 4 4 to the Attorney 
General, who, in his discretion, may institute the appro¬ 
priate criminal proceedings.” 

In enforcing the Act it is proposed promptly to institute 
civil proceedings against one or more large and important 
companies who may fail to register to enforce compliance 
with its provisions and to seek decisions from the Supreme 
Court sustaining the validity of the Act. In the meanwhile 
it is not proposed to institute criminal proceeding^, and if 
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later it should become necessary to institute criminal pro¬ 
ceedings against any company, it is not the intention of this 
department to seek to exact penalities for earlier offenses 
which might unduly penalize the investors in the offending 
company. 

In view of the foregoing, the Department suggests that 
you refrain from bringing or threatening to bring any 
criminal proceedings under the Act. If any injunction pro¬ 
ceeding is instituted against you, you will thus be in a posi¬ 
tion to disclaim any present threat of any criminal proceed¬ 
ing under such Act. Such disclaimer should be sufficient to 
dispose of any restraining order which may be sought 
against you under the authority of Spiclman Motor Sales 
Co. v. Dodge, 295 U. S. 89, decided April 29,1935; Sparks v. 

M ell wood, 74 F. (2d) 695 (C. C. A. 6th, 1934); Rich- 

73 mond Hosiery Mills v. Camp, 74 F. (2d) 200 (C. C. A. 

5th, 1934); Campbell v. Medalie, 71 F. (2d) 671 (C. C. 

A. 2d, 1934); McKee v. Rudolph, 12 F. (2d) 148 (C. A. D. C., 
1926); Cave v. Rudolph, 287 F. 989 (C. A. D. C., 1923). 

You will promptly inform this Department, nevertheless, 
of any action which may be instituted in your District, 
whether or not you are made a party, to attempt to test the 
validity of the Act. 

HOMER CUMMINGS, 

Attorney General. 

74 Exhibit C. 

Department of Justice, 

Washington, D. C. 

December 7, 1935. 

Circular No. 2786. 

To All United States Attorneys: 

1.) In Circular No. 2780, November 21, 1935, you were 
advised that the Government would promptly institute civil 
proceedings to enforce compliance with the Public Utility 
Holding Company Act of 1935; that in accordance with the 
discretion vested in the Attorney General under section 18 
(f) of that Act, the Attorney General would not sanction 
the institution of criminal proceedings for violations of the 
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: 

i 

Act before the validity of the Act was judicially cjletermined 
by the Supreme Court, nor would he thereafter sanction the 
exaction of penalties for prior offenses; and that ^ou should 
refrain from bringing or threatening to bring anjy criminal 
proceedings under the Act. I 

2.) On November 26, the Government instituted a civil 
suit in the Southern District of New York against Electric 
Bond and Share Company and five of its principal sub¬ 
sidiary holding companies to enforce compliancy with the 
Act, and shortly thereafter consented to the intervention 
in that suit of sixteen additional subsidiary holding com¬ 
panies in the Electric Bond and Share system. The major 
issues concerning the constitutionality of the Actj in so far 
as such issues may legally be raised at this tiipe, will be 
promptly, effectively, and fairly tested and adjudicated 


in this suit. I 

75 3.) The Attorney General and the Securities and 

Exchange Commission have taken the position, on the 
authority of Union Pacific R. R. Co. v. Public Service Com¬ 
mission, 248 U. S. 67; Terral v. Burke Const ruction Co., 
257 U. S. 529; Power Manufacturing Co. v. Saiu\ders, 274 
U. S. 490, that registration does not constitute a jwaiver of 
any constitutional rights. In its Holding Company Act, 
Release No. 22, November 22, 1935, the Securities and Ex¬ 
change Commission reiterated that “the Commission under 
its rule-making power expressly permits the registrant to 
reserve his constitutional rights,” and further announced 
that “the Commission is prepared to go further and ac¬ 
cept a notification that expressly stipulates that tjhe notifi¬ 
cation of registration will at the option of the registrant 
be deemed void if registrant’s reservation of its j constitu¬ 
tional rights is adjudged void or ineffective.” 


4). Despite the efforts of the Government toj test the 
validity of the Act in an orderly and economical manner, 
and in the meanwhile to safeguard every legal ar^d consti¬ 
tutional right of the private interests affected, not only 
have a multitude of unnecessary suits been brought against 
government officials, but a number of stockholders’ suits 
have been brought against various companies with a view 
to testing the constitutionality of the Act in proceedings in 
which the Government or its officers are not evenj parties. 
In light of the action taken by the Government to safeguard 
the rights and interests of both registering and nbn-regis- 
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tering companies, it may be questioned whether such stock¬ 
holders’ suits are brought in good faith and are free from 
collusion as is required under Equity Rule 27 as inter¬ 
preted by the Supreme Court. Corbus v. Gold Min- 
76 ing Co., 187U. S.455; Wathen v. Jackson Oil & Refin¬ 
ing Co., 235 U- S. 635. It is true that there are cases 
where in the absence of collusion a stockholder has been 
allowed to sue to enjoin the payment of an allegedly uncon¬ 
stitutional tax where the company is threatening to pay the 
tax without protest and thereby (under the law then in 
force) threatening to deprive itself of any opportunity of 
subsequently recovering the tax. Pollock v. Farmers Loan 
& Trust Co., 157 U. S. 429; Brushaber v. Union Pacific Rail¬ 
road Company, 240 U. S. 1. But such cases are not at all 
comparable to an action by a stockholder to enjoin the sim¬ 
ple act of registration which involves no waiver of anv con- 


stitutional right. The only other cases where such stock¬ 
holders’ suits have been permitted, Smith v. Kansas City 
Title and Trust Co., 255 U. S. ISO, and Hill r. Wallace, 259 
r. S. 44, are similarly inapplicable, for in each, if the statute 
challenged were unconstitutional, the action of the Direc¬ 
tors sought to be enjoined was unlawful under state law or 
a clear abuse of their powers of management. 

5.) The Government takes the position that any action 
by a stockholder to enjoin or to compel registration cannot 
bring into issue the question of constitutionality, but at 
most only the question of the good faith and prudent con¬ 
duct of the management. The Government at the present 
time does not plan to intervene or take any part in any ac¬ 
tion brought by a stockholder to test the constitutionality 
of the Act. 

6). Inasmuch as it will in many cases be impossible for 
the District Attorneys to know of the existence of these 
suits, you are requested to bring this circular to the atten¬ 
tion of the Circuit Judges in your circuit and to the 
t ict Judges in your district so that they may be 
apprised of the Government’s position in the event 
that any such stockholders’ suits come before them. 


HOMER CUMMINGS, 

Attorney General. 
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1 

78 Exhibit D. j 

I 

i 

For Immediate Release in Newspapers of Friday, No¬ 
vember 22, 1935. I 

Securities and Exchange Commission,] 

Washington. ! 

Holding Company Act. ! 

* 

Release No. 22. | 

i 

The Securities and Exchange Commission today officially 
authorized the issuance of the following statement: 

(1) The Public Utility Holding Company Acjt of 1935 
makes specified transactions by the use of the m^iils or in¬ 
strumentalities of Interstate Commerce illegal fpr certain 
public utility holding companies after December 1; 1935, un¬ 
less such companies are registered with the Cojnmission. 
To date the number of notifications of registration filed 
under the Act lias been negligible. The Edison Electric 
Institute, a trade organization, whose membership includes 
many public utility holding companies subject tp the Act, 
has announced that it has retained counsel to contest the 
constitutionality of the Act. 

f 

(2) Section 18 of the Act authorized the Commission to 
enforce compliance with the Act. And it is the purpose of 
the Commission to proceed promptly with the administra¬ 
tion and enforcement of the law. 

(3) However, it is the purpose of the Commission to pro¬ 
ceed with the enforcement of the Act in an orderly and eco- 
nomical manner. The Commission will not harass the in¬ 
dustry with a multiplicity of suits. And the Commission 
will resist any effort that may be made to vex ithe Gov¬ 
ernment with a multiplicity of suits or to provoke litiga¬ 
tion with a view of presenting the issue of constitutionality 
on the basis of an inadequate record or a record not fairly 
typical of the situations covered by the Act. j 

(4) If there is a general failure to register dnder the 
Act, the Commission will proceed promptly to bjing civil 
proceedings against one or more large and important com¬ 
panies who may fail to register to enforce compliance with 
the Act and to seek decisions from the Supreme Court sus- 
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taining its validity. In the meanwhile, at least for the im¬ 
mediate future and until further notice, the Commission 
does not intend to make any recommendations to or requests 
upon the Department of Justice for the institution of pro¬ 
ceedings to enforce criminal liabilities under the Act. The 
Commission understands that the Attorney General has 
sent a circular to District Attorneys setting forth the atti- 
tude of the Department of Justice. 

(5) Counsel for the Commission is firmly of the opinion 
that registration does not constitute a waiver of any con¬ 
stitutional right which the registering company may have. 
And the Commission under its rule-making power expressly 
permits the registrant to reserve his constitutional rights. 
The Commission is prepared to go further and accept a 
notification that expressly stipulates that the notification 
of registration will, at the option of the registrant, be 
deemed void if registrant’s reservation of its constitutional 
rights is adjudged void or ineffective. Xo possible ground 
in reason remains for any company to fail to file a simple 
notification and registration under these circumstances as a 
sheer precautionary matter for the protection of its in¬ 
vestors. 


79 


Exhibit E. 

To Postmasters. 


Office of the Postmaster General. 

i Washington, December 4, 1935. 

The Public Utility Holding Company Act of 1935 makes 
it unlawful for certain holding companies to use the mails 
for specified purposes after December 1, 1935, unless such 
companies are registered with the Securities and Exchange 
Commission. It is probable that a number of such holding 
companies will not register under the act. 

The Attorney General in Department of Justice Circular 
No. 2780, sent to all United States attorneys on November 
21, 1935, and the Securities and Exchange Commission in 
its Holding Company Act, Release No. 22 of November 22, 
1935, have announced that it is not the intention of the 
Government to institute criminal proceedings under the act 
pending the authoritative adjudication of civil proceedings 
which will promptly be instituted by the Government un¬ 
der section 18 (f) of the act against one or more repre- 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET Ap. 61 

sentative companies to compel compliance with flie act. 

Whatever may be the authority, if any, of the Pbstmaster 
General to exclude from the mails matter sent in violation 
of the act, the Postmaster General does not intend to ex¬ 
clude any company from using the mails, at least hot before 
the validity of the act is judicially determined by the Su¬ 
preme Court. You will accordingly take no steps to exclude 
unregistered holding companies from the use of the mails. 

JAMES A. FARLEY, 

Postmaster (general. 
(The Postal Bulletin, Washington, December 5, |1935). 

(Note.) I 

Exhibit F is same as Exhibit attached to Answer of 
Plaintiff to Defendants’ Motion for a Stay, etc. j 

80 Exhibit G. 

i 

I 

In the District Court of the United States for the Southern 

District of New York. 

i 

j 

In Equity. j 

No. E 81-378. j 

Securities and Exchange Commission, Plaintiff, 

vs. | 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Power & 
Light Corporation, United Gas Corporation, Defendants; 
and Power Securities Corporation, Idaho Power Com¬ 
pany, Utah Power & Light Company, United Ga^ Public 
Service Company, Houston Gulf Gas Company, The Mon¬ 
tana Power Company, Nebraska Power Company, Pa¬ 
cific Power & Light Company, Lehigh Power Securities 
Corporation, Appalachian Electric Power Company, The 
Ohio Power Company, The Scranton Electric Company, 
Atlantic City Electric Company, The Washington Water 
Power Company, Pennsylvania Power & Light Cbmpanv, 
Easton Consolidated Electric Company, Intervening De¬ 
fendants. 


i 
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Amended and Supplemental Bill of Complaint. 

To the Honorable the Judges of the District Court of the 
United States for the Southern District of New York, 
Sitting in Equity: 

The Securities and Exchange Commission brings this 
civil suit in equity by its solicitors, John J. Burns, General 
Counsel, and Robert H. Jackson, Special Counsel, against 
Electric Bond and Share Company, American Gas and Elec¬ 
tric Company, American Power & Light Company, Electric 
Power & Light Corporation, National Power & Light Com¬ 
pany, United Gas Corporation, Power Securities Corpora¬ 
tion, Idaho Power Company, Utah Power and Light Com¬ 
pany, United Gas Public Service Company, Houston Gulf 
Gas Company, The Montana Power Company, Nebraska 
Power Company, Pacific Power and Light Company, and 
Lehigh Power Securities Corporation, and respectfully rep¬ 
resents to this Honorable Court as follows: 

I. 

That on November 26th, 1935, the plaintiff filed its orig¬ 
inal bill of complaint herein. That on December 6th, 1935, 
an order was entered by this court in this cause granting 
leave to Appalachian Electric Power Company, The 
81 Ohio Power Company, The Scranton Electric 
Company, Atlantic City Electric Company, Power 
Securities Corporation, Idaho Power Company, Utah 
Power and Light Company, United Gas Public Service 
Company, Houston Gulf Gas Company, The Montana Power 
Company, Nebraska Power Company, Pacific Power and 
Light Company, the Washington Water Power Company, 
Lehigh Power Securities Corporation, Pennsylvania Power 
and Light Company, and Easton Consolidated Electric 
Company to intervene herein as parties defendant and to 
file answers ahd cross-bills to plaintiff’s bill of complaint. 
That plaintiff seeks no relief against intervenors, Appa¬ 
lachian Electric Power Company, The Ohio Power Com¬ 
pany, The Scranton Electric Company, Atlantic City Elec¬ 
tric Company, The Washington Water Power Company, 
Pennsylvania Power & Light Company, and Easton Con¬ 
solidated Electric Company, for reasons hereinafter ap¬ 
pearing. 
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I 

i 

i 

i 

i 

II. 

1) That the following terms, wherever they appear 
herein, are used in the sense defined by Section 2 (a) of the 
Act: Public utility company; electric utility company; gas 
utility company; holding company; subsidiary Company; 
holding company system; affiliate; registered holding com¬ 
pany; security; voting security; utility assets; service con¬ 
tract; sales contract; construction contract. ! 

2) That the term “defendants” when used in ithis com- 
plaint, except when the context otherwise indicate?, means: 

Electric Bond and Share Company, j 

American Gas and Electric Company, | 

American Power & Light Company, 

Electric Power & Light Corporation, 

National Power & Light Company, 

United Gas Corporation, 

Power Securities Corporation, 

Idaho Power Company, 

Utah Power & Light Company, 

United Gas Public Service Company, 

Houston Gulf Gas Company, | 

The Montana Power Company, j 

Nebraska Power Company, 

Pacific Power & Light Company, and 

Lehigh Power Securities Corporation. j 

! 

82 III. 

That it appears to the plaintiff Commission that the de¬ 
fendants and each of them since December 1, 1^35 have 
engaged, are now engaged and will continue to engage in 
acts and practices which constitute and will constitute a 
violation of the provisions of the Public Utility Acf of 1935 
and of the rules, regulations and orders thereunder, and 
the plaintiff therefore brings this suit in its own right pur¬ 
suant to section 18 (f) and section 18 (g) of Title I of the 
said Act, for the purpose of enjoining and restraining the 
defendants from violating the provisions of secti<jm 4 (a) 
(1), (2), (3), (4), (5), and (6) of the Act and for the pur¬ 
pose of requiring the defendants to register pursuant to the 
provisions of section 5 of the Act. That jurisdictioh of this 
suit is conferred upon this Honorable Court by section 25 
of the Act. I 
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IV. 

That each of the defendants is a dulv organized and ex- 
isting corporation, their respective States of Incorpora¬ 


tion being: 

Defendant. State of Incorporation. 

Electric Bond and Share Company.i.New York 

American Gas and Electric Company.New York 

American Power & Light Company.Maine 

Electric Power & Light Corporation..Maine 

National Power & Light Company.New Jersey 

United Gas Corporation. Delaware 

Power Securities Corporation. New Hampshire 

Idaho Power Company.Maine 

Utah Power & Light Company.Maine 

United Gas Public Service Company. Delaware 

Houston Gulf Gas Company.Delaware 

The Montana Power Company..New Jersey 

Nebraska Power Company. Maine 

Pacific Power & Light Company.Maine 

Lehigh Power Securities Corporation. . . .. Delaware 


That none of the defendants has made application to the 
Securities and Exchange Commission (a) under section 2 
(a) (7) (b) of the Act for an order declaring that it is not 
a holding company within the meaning of said Act, or (b) 
under section 3(a) or any other section of the Act, for an 
order exempting it from any provision of the Act, and that 
the Commission has made no such order. That none of said 
defendants has registered with the Securities and Ex¬ 
change Commission pursuant to Section 5 of the Act; 
S3 and that the defendants have advised and notified 
the Commission that they will not register pursuant 
to section 5 of the Act. 

V. 

That each of the defendants, American Power & Light 
Company, American Gas and Electric Company, Electric 
Power & Light Corporation, United Gas Corporation, Na¬ 
tional Power & Light Company, Power Securities Corpora¬ 
tion, Idaho Power Company, Utah Power and Light Com¬ 
pany, United Gas Public Service Company, Houston Gulf 
Gas Company, The Montana Power Company, Nebraska 
Power Company, Pacific Power and Light Company, and 
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I 

Lehigh'Power Securities Corporation is a holding company 
as defined by section 2 (a) (7) (A) of the Act, in that, it 
owns, controls or holds with power to vote ten percentum 
or more of the outstanding securities of one or more com¬ 
panies which are public utility companies within| the mean¬ 
ing of section 2 (a) (3), (4) and (5) and that defendant, 
Electric Bond and Share Company is a holding company 
as defined by section 2 (a) (7) (A) of the Act! in that it 
owns, controls or holds with power to vote ten percentum 
or more of the outstanding voting securities of the defend¬ 
ants American Gas and Electric Company, American Power 
& Light Company, Electric Power & Light Corporation and 
National Power & Light Company, each of which! is a hold¬ 
ing company within the meaning of the said Actj. 


That Electric Bond and Share Company is the top hold¬ 
ing company in a holding company system, commotily known 
and sometimes hereinafter referred to as the Electric Bond 
and Share System, and which system includes gd of the 
other defendants, as well as many other corporations. That 
the defendants American Gas & Electric Company, Amer¬ 
ican Power & Light Company, Electric Power & Light Cor¬ 
poration, and National Power & Light Company ^ire inter¬ 
mediate holding companies in the Electric Bond spid Share 
System. Each such intermediate holding company^ together 
with its subsidiary holding companies and public utility 
companies, is likewise a holding company system, ^ommonly 
known and sometimes hereinafter referred to, respectively, 
as the American Gas & Electric System, the American 
Power & Light System, the Electric Power & Light 
84 System, and the National Power & Light System. 

That the defendants The Montana Po\i T er Com¬ 
pany, Nebraska Power Company, and Pacific Powejr & Light 
Company are subsidiaries of the defendant American 
Power & Light Company and are included within the Amer¬ 
ican Power & Light System. j 

That the defendants, United Gas Corporation, United Gas 
Public Service Company, Houston Gulf Gas Company, Utah 
Power & Light Company, Power Securities Corporation, 
and Idaho Power Company are all subsidiaries of the Elec- 

5—6654a i 
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trie Power & Light Corporation and included within the 
Electric Power & Light System. 

That the defendant Lehigh Power Securities Company is 
a subsidiary of National Power & Light Company and in¬ 
cluded within the National Power & Light System. 

That defendant Electric Bond and Share Company, 
through its stockownership in and control of the defend¬ 
ants, American Power and Light Company, American Gas 
and Electric Company, Electric Power and Light Corpora¬ 
tion and National Power and Light Company owns and 
controls electric and gas utility companies which are sub¬ 
sidiaries, as defined by the Act, of the defendants American 
Gas and Electric Company, American Power and Light 
Company, Electric Power and Light Company or National 
Power and Light Company, and which own and operate 
electric utility assets and gas utility assets. 

That the operating revenues of the Electric Bond and 
Share system are primarily derived from the sale of natural 
and manufactured gas and electric energy. 

That the electric customers of the Electric Bond and 
Share system number over 2,300,000 and its revenues are 
derived from properties located in 32 states of the United 
States. 

That its electric properties are generally divided and 
grouped in seven large interconnected interstate groups 
which transmit annually a total of approximately 13,000,- 
000,000 kilowatt hours of electric energy, about 3,000,000,- 
000 of which are transmitted across state lines. 

That its gas properties form interconnected inter- 
85 state systems for the production and transmission 
of manufactured and natural gas. That the gas utili¬ 
ties of the system operate in fifteen states and one foreign 
country; that the producing properties of this system em¬ 
brace approximately 1,428,000 acres of gas fields; that the 
system owns or controls more than nine thousand miles of 
pipe lines used in the transmission of gas; that the system 
serves in excess of 450,000 customers; and that the yearly 
production of the system amounts to more than two hun¬ 
dred billion cubic feet of natural and manufactured gas, 
in excess of sixty billion of which are transported across 
state lines. 

That the outstanding stock of the Electric Bond and 
Share Company is owned by more than 130,000 stockhold- 
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ers located in every state of the United States, !in each of 

its possessions and in many foreign countries, j 

: 

VII. j 

That the defendants are now doing and will continue 
to do the following acts forbidden to unregistered holding 
companies by the provisions of section 4 (a) of the Act, as 
hereinafter more particularly set forth: j 

1. ) That since December 1, 1935, directly or indirectly, 

each and all of the defendants have engaged anc} will con¬ 
tinue to engage in selling, transporting, transmitting, or 
distributing natural or manufactured gas and electric 
energy and have owned or operated and will continue to 
own or operate utility assets for the transportation, trans¬ 
mission, or distribution of, natural or manufactured gas or 
electric energy, in interstate commerce, as forbidden to un¬ 
registered holding companies by section 4(a) (1) of the 
Act. | 

2. ) That directly or indirectly defendants Electric Bond 
and Share Company and American Gas and Electric Com¬ 
pany have negotiated and entered into by use of jthe mails 
or means or instrumentalities of interstate commerce serv¬ 
ice, sales and construction contracts, within the mjeaning of 
section 2 (a) (18), (19) and (20), undertaking tq perform 
service, sales and construction work for, and to ^ell goods 
to, public utility companies or holding companies hnd in the 
normal course of business since December 1, 1935, have 

continuously engaged and will continue to engage, 
86 either in their own names or through wholly owned 
subsidiaries, by use of the mails or means or instru¬ 
mentalities of interstate commerce, in taking stefis in the 
performance of such contracts, or similar contracts, sim¬ 
ilarly entered into, as forbidden to unregisterecj holding 
companies by section 4 (a) (2) of the Act. | 

3. ) That directly or indirectly each of the defendants 
has distributed or made public offerings for sale or ex¬ 
change, and will continue as its business needs require to 
distribute or make public offerings for sale or Exchange 
of its securities or the securities of its subsidiary companies 
or affiliates, by use of the mails or means or instrumen¬ 
talities of interstate commerce; and have sold and will con- 
tinue to sell as its business needs require such Securities 
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having reason to believe that such securities, by use of the 
mails or means or instrumentalities of interstate commerce, 
will be distributed or made the subject of public offerings, 
as forbidden to unregistered holding companies by section 
4 (a) (3) of the Act. 

4. ) That directly or indirectly each of the defendants, by 
use of the mails or means or instrumentalities of interstate 
commerce, has acquired or negotiated for, and will continue 
as its business needs require to acquire, or negotiate for 
the acquisition of securities of its subsidiary companies or 
affiliates, or of public utility or holding companies, as for¬ 
bidden to unregistered holding companies bv section 4 (a) 
(4) of the Act. 

5. ) That since December 1, 1935, the defendants Electric 
Bond & Share Company and American Gas & Electric Com¬ 
pany, in doing the acts described in sub-paragraph (2) of 
this paragraph, and all of the defendants in doing the acts 
described in sub-paragraphs (1), (3), and (4) of this para¬ 
graph have engaged, and will continue to engage, in busi¬ 
ness in interstate commerce, as forbidden to unregistered 
holding companies by Section 4 (a) (5) of the Act. 

6. ) That directly or indirectly each and all of the de¬ 
fendants own, control, or hold with power to vote securi¬ 
ties of subsidiary companies which sell, transport, transmit, 
or distribute natural or manufactured gas or electric energy 
and which own and operate utility assets for the transpor¬ 
tation, transmission, or distribution of natural or 

87 manufactured gas or electric energy, in interstate 
commerce, as forbidden to unregistered holding com¬ 
panies by section 4 (a) (6) of the Act. 

7. ) That directly or indirectly defendant Electric Bond 
and Share Company owns, controls, or holds with power 
to vote all of the outstanding securities of one or more 
subsidiary companies which, in the ordinary course of their 
business, by use of the mails or means or instrumentalities 
of interstate commerce, are engaged in taking steps in the 
performance of service, sales or construction contracts, 
undertaking to perform services or construction work for 
or sell goods to public utility companies or holding com¬ 
panies, as forbidden to unregistered holding companies by 
section 4 (a) (6) of the Act. 
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VIII. 

1. ) That defendant Electric Bond and Shaije Company 

owns voting securities of the defendants American Gas and 
Electric Company, American Power & Light Company, Elec¬ 
tric Power & Light Corporation, United Gas Corporation 
and National Power & Light Company in thje following 
amounts: ] 

A. 846,985 shares of the common stock of defendant 
American Gas and Electric Company, constituting 17.51 
per centum of the voting securities of said cojmpany. 

B. 51,S40 shares of the $5 Preferred Stock imd 937,213 
shares of the common stock of defendant American Power 
& Light Company, constituting 20.77 per centum of the 
voting securities of said company. 

C. 485 shares of the $7 Preferred Stock arid 1,976,638 

shares of the common stock of defendant Electric Power 
& Light Corporation, constituting 47.20 per ceritum of the 
voting securities of said company. j 

D. 752,666 shares of common stock of defendant United 
Gas Corporation, constituting 7 per centum of ; the voting 
securities of said company. Defendant Electrify Power & 
Light Corporation owns 884,610 shares of the $7 Second 
Preferred Stock and 3,795,086 shares of the coiimon stock 
constituting 61.58 per centum of the voting securities of 

said company. i 

88 E. 2,540,438 shares of the common stpck of de¬ 
fendant National Power & Light Compahy, consti¬ 
tuting 46.56 per centum of the voting securities of said 

i 

company. j 

2. ) That defendant Electric Bond and Share! Company 
owns all the capital stock of Ebasco Services Incorporated 
which, in turn, owns all the capital stock of Phobnix Engi¬ 
neering Corporation, and Two Rector Street Corporation. 

IX. 1 

1.) That defendant American Gas and Electrib Company 
owns all or substantially all the voting securities rif the fol¬ 
lowing public utility companies, which are also holding com¬ 
panies : I 

A. Atlantic City Electric Company, which in turn owns 

50 per centum of the voting securities of Deepwpter Oper¬ 
ating Company, a public utility company. 1 


i 
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B. The Ohio Power Company, which in turn owns 50 
per centum of the voting securities of Beech Bottom Power 
Company, Inc., a public utility company. 

C. The Scranton Electric Company, which in turn owns 
50 per centum of the voting securities of Stanton Operating 
Company, a public utility company. 

D. Appalachian Electric Power Company, which in turn 
owns all of the voting securities of Kentucky and West Vir¬ 
ginia Power Company, Inc., and Kingsport Utilities, Inc., 
both public utility companies. 

2.) That defendant American Gas and Electric Com¬ 
pany owns all or substantially all of the voting securities 
of the following public utility operating companies: 

A. Indiana General Service Company. 

B. Indiana and Michigan Electric Company. 

C. Wheeling Electric Company. 

D. Southern Ohio Public Service Company. 

X. 

1. ) That defendant American Power & Light Company 

owns all or substantially all of the voting securities 
89 of the following public utility companies which are 
also holding companies: 

A. Defendant Montana Power Company which in turn 
owns all or substantially all of the voting securities of Idaho 
Transmission Company, a public utility company. 

B. Defendant Nebraska Power Company which in turn 
owns all or substantially all of the voting securities of Citi¬ 
zen’s Power and Light Company, a public utility company. 

C. Defendant Pacific Power and Light Company which 
in turn owns all or substantially all of the voting securities 
of Inland Power and Light Company, a public utility com¬ 
pany. 

D. The Washington Water Power Company, which in 
turn owns all or substantially all of the voting securities 
of Chelan Electric Company, a public utility company. 

2. ) That defendant American Power & Light Company 
owns all or substantially all of the voting securities of the 
following public utility companies: 
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A. Central Arizona Light & Power Co. 

B. Florida Power and Light Company. ! 

C. Kansas Gas and Electric Company. 

D. Minnesota Power and Light Company. ; 

E. Montana Power Gas Company. 

F. New Mexico Electric Service Company. 

G. Northern Power Company. 

H. Texas Electric Service Company. 

I. Texas Power and Light Company. 

J. Texas Public Utilities Corporation. 

3.) That defendant American Power & Light| Company 
owns 84.03% of the voting securities of Portland Gas and 
Coke Company, 66.57 % of the voting securities of Superior 
Water, Light and Power Company and 67.63% 6f the vot¬ 
ing securities of Northwestern Electric Company, all pub¬ 
lic utility companies. j 

i 

00 XI. | 

1. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
defendant Power Securities Corporation, a holding com¬ 
pany. Defendant Power Securities Corporation owns all 
or substantially all of the voting securities of the defend¬ 
ant Idaho Power Company, a public utility company and 
holding company. Idaho Power Company owns ^11 or sub¬ 
stantially all of the voting securities of the Nevada Power 
Company and Salmon River Power & Light Company, both 
public utility companies. ! 

2. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
defendant Utah Power & Light Company, a holding com¬ 
pany and public utility company. That Utah Power & 
Light Company owns all or substantially all of the voting 
securities of the Utah Light & Traction Company,! Western 
Colorado Power Company, and Bountiful Light & Power 
Company, all public utility companies. , 

3. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
following public utility operating companies: j 

A. Arkansas Power and Light Company. 

B. Louisiana Power and Light Company. 

C. Mississippi Power and Light Company. 

D. New Orleans Public Service, Incorporated. | 
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4.) That defendant Electric Power & Light Corporation 
owns 69.98% of the voting securities of Dallas Power and 
Light Company, a public utility company, and 61.58% of 
the voting securities of defendant United Gas Corporation, 
a public utility company and holding company, as here¬ 
inafter alleged. 

XII. 

1. ) That defendant United Gas Corporation owns all or 
substantially all of the voting securities of defendant 
United Gas Public Service Company, its principal sub¬ 
sidiary operating company, which in turn owns all or sub¬ 
stantially all of the voting securities of LTnited Production 
Company, Southern Gas and Fuel Company, Compania 

Mexicana de Gas, S. A., Southern Gas Utilities, Inc., 
91 Northern Texas Utilities Company, all public utility 
companies, and defendant Houston Gulf Gas Com¬ 
pany, a public utility company and holding company. 

2. ) That defendant Houston Gulf Gas Company in turn 
owns all or substantiallv all of the voting securities of 
Houston Gas and Fuel Company, a public utility company. 

3. ) That defendant United Gas Corporation in addition 
to the above named companies, owns substantial amounts 
of the voting securities of the following public utility com¬ 
panies in approximate percentages as follows: 

A. Mississippi River Fuel Corporation—47% 

B. El Paso Natural Gas Company—27% 

C. Natural Gas Company, Inc.—50% 

XIII. 

1.) That defendant National Power & Light Company 
owns all or substantially all of the voting securities of 
defendant Lehigh Power Securities Corporation, a holding 
company, which in turn owns voting securities of the fol¬ 
lowing public utility companies which are also holding 
companies: 

A. All or substantially all of the voting securities of 
Lehigh Valley Transit Company, which owns all or sub¬ 
stantially all of the voting securities of Easton Consoli¬ 
dated Electric Company. Easton Consolidated Electric 
Company in turn owns all or substantially all of the voting 
securities of Edison Illuminating Company of Easton, a 
public utility company. 
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B. 75.63% of the voting securities of Pennsylvania 
Power and Light Company, which owns all or substantially 
all of the outstanding voting securities of the jfollowing 
public utility companies: j 

(1) The Carlisle Gas and Water Company. j 

(2) Columbia Gas Company. i 

(3) Lehighton Electric Light and Power Company. 

(4) Pine Grove Electric Light, Heat and Power Com¬ 
pany. 

(5) Shenandoah Light, Heat and Power Company. 

(6) Susquehanna Gas Company. j 

92 2.) That defendant National Power aiod Light 

Company owns all or substantially all of t^e voting 
securities of the following public utility companies: 

A. Birmingham Electric Light Company. j 

B. Carolina Power and Light Company. j 

C. Holston River Electric Company. j 

D. Houston Lighting and Power Company. j 

E. Memphis Power and Light Company. j 

P. Roanoke River Power Company. 

G. Tennessee Public Service Company. 

H. West Tennessee Power and Light Compan^. 

3.) That defendant National Power and Light Company, 
in addition to the companies named above, also pwns ap¬ 
proximately 17 per cent of the outstanding voting securi¬ 
ties of the Memphis Natural Gas Company, a pipeline com¬ 
pany which transmits gas from Louisiana through Arkan¬ 
sas and Mississippi into Tennessee. I 

i 

XIV. j 

That the following holding companies, which ire mem¬ 
bers of the Electric Bond and Share System and are more 
specifically described in paragraphs IX, X and Xtll here¬ 
of, have not been included in paragraph two hereof as 
defendants: ! 

i 

i 

American Ga>s and Electric System. ! 

Appalachian Electric Power Company j 
The Ohio Power Company j 

The Scranton Electric Company j 

Atlantic City Electric Company ! 


i 
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American Power and Light System. 

Washington Water Power Company 

National Power a'nd Light System. 

Pennsylvania Power and Light Company 
Lehigh Valley Transit Company 
Easton Consolidated Electric Company 

That said companies have been omitted from the list of 
defendants in paragraph two hereof, by reason of the fol¬ 
lowing: On November 29, 1935, the plaintiff, Securities 
and Exchange Commission, acting pursuant to the author¬ 
ity conferred upon it by Section 3(a) of the Act, adopted 
a rule known as rule 3 A-2, a copy of which rule is attached 
hereto, marked “Exhibit A” and made a part here- 
93 of. Said rule, subject to the time limitations therein 
specified, exempts the holding companies of the 
classes therein described from any obligation, duty or lia¬ 
bility imposed by the Act. From the information now avail¬ 
able to the plaintiff it appears to said plaintiff that said 
Appalachian Electric Power Company, The Ohio Power 
Company, The Scranton Electric Company, Atlantic City 
Electric Company, Washington Water Power Company, 
Pennsylvania Power and Light Company, Lehigh Valley 
Transit Company Company and Easton Consolidated Elec¬ 
tric Company are companies which are included within 
one or more of the classes of companies specified in said 
rule and are, therefore, now exempt, under the terms of 
said rule, from 1 any obligation, duty or liability imposed 
by the Act, and specifically are by said rule exempt from 
the requirement of registration under Section 5 of the Act. 

XV. 

1.) That each of the operating electric utility companies 
included within the Electric Bond & Share System is en¬ 
gaged in the business of generating or receiving electric 
energy and delivering and distributing such electric energy 
for sale. That a large amount of the electric energy gen¬ 
erated and received by the electric utility companies in 
the svstem is transmitted in interstate commerce from 

w 

the state in which it is generated to the states in which 
it is distributed and consumed. That many of the electric 
utility companies in the. Electric Bond & Share System 
own, or lease and operate, utility assets for the transmis¬ 
sion of, or take part in the transmission of, large amounts 
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of electric energy in interstate commerce. Tha^; many of 
the electric utility companies in the system own, or lease 
and operate, electric power lines which cross state lines, 
and that such companies transmit in interstate pommerce 
energy generated in one state to other states in which 
such energy is delivered, distributed and consumed. That 
many of the electric utility companies in the system own 
or lease and operate power lines over which such com¬ 
panies transmit electric energy generated in onp state to 
the borders of such state, and that at such borders, these 
power lines are connected with the power lines of electric 
utility companies operating in contiguous states, 
94 where such electric energv is delivered, distributed 
and consumed. That manv of the electric utility 

j i * 

companies in the Electric Bond & Share Systeih receive 
electric energy in one state which has been generated in 
and transmitted from another state, and distribute and 
deliver such electric energy for consumption in the state 
in which it is received. j 

That electric energy which is transmitted in interstate 
commerce and across state lines is herein for convenience 
referred to as “interstate electric energy” and!that the 
generation, receipt, transmission, delivery, or distribution 
of electric energy is herein for convenience referred to as 
“handling”. That, during the year 1933, (a) j:he total 
quantity of all electric energy handled by each Operating 
electric utility company in the Electric Bond & Share Sys¬ 
tem, (b) the quantity of interstate electric energy handled 
by each such company, and (c) the ratio of the interstate 
electric energy handled by each such company to the aggre¬ 
gate amount of electric energy handled by such bompany 

was as follows: j 

Total ! 

Quantity Interstatej 
of Electric Electric Ratio 
Energy Energy Interstate 
Handled Handled 1 Handled 
(1000 (1000 to 

Kilowatt Kilowatt Total 

Company. Hours). Hours). | Handled. 

American Gas & Electric System 

Atlantic City Electric Co... 193,920 . j - 

(Includes energy supplied by Deep Water 
Operating Company) 

Appalachian Electric Power Co... 1,348,491 982,370 72.8 

(Includes Kentucky-West Virginia Power 
Co. and Kingsport Utilities, Inc.) 

Indiana General Service Co. 130,085 .! .... 


i 
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Total 


Company. 

Indiana & Michigan Electric Co. 

Ohio Power Co. 

(Includes energy supplied by Beech Bot¬ 
tom Power Co., Southern Ohio Public 
Service Co. and Ohio State Power Co.) 

Scranton Electric Co. 

(Includes energy supplied by Scranton 
Operating Company) 

Wheeling Electric Co. 

American Power & Light System 

Central Arizona Light & Power Co. 

Florida Power & Light Co. 

Kansas Gas & Electric Co. 

Minnesota Power & Light Co. 

Montana Power Co. 

(Includes Idaho Transmission Co.) 

Nebraska Power Co. 

_ (Includes Citizens Power & Light Co.) 

New Mexico Electric Service Co. 

Northern Power Co. 

Northwestern Electric Co. 

Pacific Power & Light Co. 

(Includes Inland Power & Light Co.) 

Superior Water, Light & Power Co. 

Texas Electric Service Co. 

Texas Power & Light Co. 

Texas Public Utilities Corp. 

Washington Water Power Co. 


95 

Electric Power & Light System 

Arkansas Power & Light Co. 

Dallas Power & Light Co. 

Louisiana Power & Light Co. 

Mississippi Power & Light Co. 

New Orleans Public Service, Inc. 

Utah Power & Light Co. 

(Includes Utah Light and Traction Com¬ 
pany) 

Western Colorado Power Co. 

Idaho Power Co. 

Salmon River Power & Light Co. 

Nevada Power Co. 

Bountiful Light & Power Co. 

National Power & Light System 

Birmingham Electric Co. 

Carolina Power & Light Co. 

Holston River Co. 

Houston Lighting & Power Co. 

Pennsylvania Power & Light Co. 

(Includes Lehighton Electric Light and 
Power Co., Carlisle Gas and Water Co. 
and Pinegrove Electric Light Heat and 
Power Co., and energy supplied by Scran¬ 
ton Operating Co. and Canestoga Trans¬ 
mission Co.) 

Memphis Power & Light Co. 

Tennessee Public Service Co. 

West Tennessee Power & Light Co. 


Quantity Interstate 
of Electric Electric Ratio 
Energy Energy Interstate 
Handled Handled Handled 

(1000 (1000 to 

Kilowatt Kilowatt Total 
Hours). Hours). Handled. 

4S7,239 364,095 74.7 

1,804,945 S88,244 49.2 


240,555 


• • • • 

92,040 

9,270 

10.1 

76,137 


• • • • 

187,4S4 


• • • • 

225,142 

7,411 

3.3 

306,679 

30,747 

10.0 

889,412 

17,SS6 

2.0 

314.903 

24,458 

7.S 

2,020 


• • • • 

IS,396 

IS,396 

100.0 

266,944 

123,543 

46.3 

327,033 

50,725 

15.5 

12,685 

12,351 

97.4 

399,417 


• • • • 

492,276 


• • • • 

1,740 


• • • • 

652,882 

209,663 

32.1 


295,801 
210,132 
530,646 
132,668 
296,420 
4S6,101 

184,007 

62.2 

309,S22 
126,559 

58.4 

95.4 

242,159 

49.8 

20,212 
402,652 
626 

16,390 

4.1 

441 

812 

441 

100.0 

196,012 

969,965 

1,223 

442,878 

1,575,896 



572,770 

59.1 



43,435 

2.8 


169,511 

752 

0.4 

90,238 

89,821 

99.5 

16,066 


• • • • 
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That at the present time, the ratio of the interstate elec¬ 
tric energy handled by each of the foregoing electric utility 
companies to the aggregate amount of electric energy han¬ 
dled by it is substantially the same as, or in <jxcess of, 
such ratio during the year 1933, as hereinabove alleged. 

2.) That each of the gas utility companies! included 
within the Electric Bond and Share System is engaged in 
the business of manufacturing or extracting ga$ and de¬ 
livering and distributing such gas for sale. Th^t a large 
amount of the natural and manufactured gas extracted or 
manufactured by the gas utility companies in tlje system 
is transmitted in interstate commerce from the state in 
which it is extracted or manufactured to the states in which 
it is distributed and consumed. That many oi the gas 
utility companies in the system own or lease and operate 
utility assets for the transmission of or take pajrt in the 
transmission of large amounts of natural and manufac¬ 
tured gas in interstate commerce. That the following com¬ 
panies in the Electric Bond and Share System itransmit 
or take part in the transmission of natural and manufac¬ 
tured gas in interstate commerce: 

A. Electric Power & Light System .—That defendant 
United Gas Corporation, a member of the Electric Power 
& Light System, through its subsidiary, the defendant 
United Gas Public Service Company, more specif- 
96 ically described in paragraph XII hereof, owns and 
operates an interconnected interstate system of 
pipe-lines which are used in the transmission of a substan¬ 
tial amount of natural and manufactured gas in interstate 
commerce through the states of Florida, Alabama, Missis¬ 
sippi, Louisiana and Texas. That in addition, th^ follow¬ 
ing subsidiaries of United Gas Corporation, more specif¬ 
ically described in paragraph XII hereof, own and operate 
utility assets for the transmission of and transmit or take 
part in the transmission of substantial amounts <jrf manu¬ 
factured or natural gas in interstate commerce: 

(1) Mississippi River Fuel Corporation, which owns and 

operates an interstate pipe-line carrying large quantities 
of natural gas in interstate commerce from fields in Louis¬ 
iana to Missouri. ! 

(2) El Paso Natural Gas Company, which oVns and 
operates an interstate interconnected system of pipe-lines 
used in the transmission of a substantial amount of nat- 
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Ural and manufactured gas in interstate commerce from 
New Mexico into Texas, Arizona and the Republic of 
Mexico. 

(3) Consolidated Gas Utilities Company, which owns 
and operates an interconnected system of pipe-lines used 
in the transmission of a substantial amount of natural and 
manufactured gas in interstate commerce from Texas into 
Oklahoma and Kansas. 

B. American Power & Light System .—That the follow¬ 
ing subsidiary gas utility companies of the American 
Power & Light Company, which are more specifically de¬ 
scribed in paragraph X hereof, own and operate utility 
assets for the transmission of natural or manufactured 
gas in interstate commerce, and transmit or take part in 
the transmission of substantial amounts of natural or 
manufactured gas in interstate commerce: 

(1) Portland Gas and Coke Company, which transmits 
substantial amounts of gas, natural or manufactured, in 
interstate commerce from Oregon to Washington. 

(2) Superior Water, Light and Power Company, which 
transmits substantial amounts of gas, natural or manufac¬ 
tured, from Minnesota to Wisconsin. 

(3) Central Arizona Light and Power Company, which 
receives and distributes in Arizona substantial amounts of 
natural gas produced in New Mexico. 

97 XVI. 

1.) That defendant Electric Bond and Share Company 
organized the defendants American Power & Light Com¬ 
pany, Electric Power & Light Corporation, National Power 
& Light Company and American Gas and Electric Com¬ 
pany for the purpose and with the intention of employing 
said corporations as its corporate instrumentalities for 
the acquisition, financing and control of public utility 
companies; that at the time of the organization of the 
aforesaid defendant corporations, defendant Electric 
Bond and Share Company acquired by subscription and 
purchase or in exchange for property, voting securities of 
said corporations in an amount sufficient to enable it to 
dominate and control the affairs of said corporations, and 
has ever since retained voting securities in an amount 
sufficient to insure such domination and control. That de- 













79 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET Al[. 

j 

j 

fendant Electric Bond and Share Company has in fact at 
all times completely dominated and controlled aH the cor¬ 
porate activities of said defendants. That defendant Elec¬ 
tric Bond and Share Company caused its own directors 
and executive officers to be elected directors and officers 
of each of said defendants, with the exception of American 
Gas and Electric Company, at the time of its Organiza¬ 
tion, and that this substantial identity of directors and 
executive officers continued until after the passage of the 
Public Utility Holding Company Act of 1935; that shortly 
after the passage of the Act, defendant Electric fiond and 
Share Company, caused the then officers and directors of 
said defendants, with the exception of American |Gas and 
Electric Company, to resign and elected other Executive 
officers of the Electric Bond and Share Company System 
in their stead, so as to terminate the substantial identity 
of directors and executive officers previously existing, but 
so as to continue in control of said defendants, a knanage- 
ment completely subject to the domination and control of 
the defendant Electric Bond and Share Company. That 
the officers and directors of all of said defendant compa¬ 
nies, including American Gas and Electric Compajay, have 
at all times been and now are persons designated jby Elec¬ 
tric Bond and Share Company, and who, by virtue; of their 
relations with Electric Bond and Share Company, are sub¬ 
ject to its direction and control. 

98 2.) That some time subsequent to the organiza¬ 

tion of the defendants American Power & Light 
Company, Electric Power & Light Corporation and Na¬ 
tional Power & Light Company, defendant Electijic Bond 
and Share Company prepared and adopted a Standard 
form of service contract, hereinafter more particularly 
described, and through the exercise of its contjol over 
said defendants, caused them to enter into such contracts 
with it. Pursuant to said contracts, defendant Electric 
Bond and Share Company undertook to perform and did 
perform for said defendants substantially all the activities 
necessary to the conduct of their corporate business and 
functions. That some time subsequent to the passage of 
the Act, defendant Electric Bond and Share Company 
caused to be organized Ebasco Services Incorporated, all 
of the outstanding capital stock of which is owned and 
held by Electric Bond and Share Company. That Electric 
Bond and Share Company thereupon assigned to Ebasco 
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Services Incorporated all of its right, title and interest in 
the service contracts hereinabove referred to. That sub¬ 
sequent to the date of such assignments, Electric Bond and 
Share Company, acting through Ebasco Services Incor¬ 
porated, has continued to perform all of the services which 
it undertook to perform in said service contracts. 

3. ) That the defendants American Power & Light Com¬ 
pany, Electric Power & Light Corporation, National Power 
& Light Company and American Gas and Electric Com¬ 
pany own all or substantially all of the voting securities 
of public utility operating companies and of holding com¬ 
panies which in turn own all or substantially all of the 
outstanding voting securities of public utility operating 
companies, all as more specifically alleged in paragraphs 
IX, X, XI, XII and XIII hereof. That the securities so 
owned bv said defendants were either transferred to them 
by Electric Bond and Share Company or were purchased 
by them at the instance of the Electric Bond and Share 
Company. That said defendants perform no functions 
with respect to the public utility and holding companies 
thus owned, except to serve as mediums through which 
defendant Electric Bond and Share Company may publicly 
finance the operations of the subsidiary public utility com¬ 
panies of the Electric Bond and Share System, and 

through which defendant Electric Bond and Share 
99 Company, with a comparatively small investment of 

its own, may dominate and control the operations 
of these subsidiary public utility companies. That since 
their organization by it, defendant Electric Bond and 
Share Company has effectively used said defendants as 
instrumentalities for completely dominating and control¬ 
ling the operations of the public utility companies of the 
system. That as a consequence of this domination and 
control, all important questions of business policy and per¬ 
sonnel arising in the operations of the public utility com¬ 
panies of the Electric Bond and Share System are deter¬ 
mined by defendant Electric Bond and Share Company, 
and all of these subsidiary public utility companies are 
controlled and operated as component members of a single 
system. 

4. ) That defendant Electric Bond and Share Company 
has also for many years controlled and directed, and now 
continues to control and direct the operations of the sub- 
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sidiary public utility companies of the system, qther than 
subsidiaries of American Gas and Electric Company, by 
means of supervisory services rendered to these subsidiary 
public utility companies; that defendant Electric Bond and 
Share Company has adopted a standard form if service 
contract for public utility companies, hereinafter more 
particularly set forth, covering all important aspects of 
the operations of its subsidiary public utility companies; 
that it has caused all or substantially all of its subsidiary 
public utility companies in the United States, other than 
subsidiaries of American Gas and Electric Company, to 
negotiate and enter into such service contracts, ih accord¬ 
ance with which defendant Electric Bond and Sh^re Com¬ 
pany has maintained an elaborate service organization 
through which it has in fact regularly and continuously 
performed all the services set forth in the standard service 
contract, and other services as well, for these public utility 
companies. That subsequent to the passage of the Public 
Utility Holding Company Act of 1935 and the organization 
of Ebasco Services Incorporated, as hereinabovd alleged, 
Electric Bond and Share Company assigned to Ebasco 
Services Incorporated its service contracts with ^aid sub¬ 
sidiary public utility companies. That either in its own 
name or through Ebasco Services, Incorporated,. defendant 
Electric Bond and Share Company now continues and will 
continue, to perform all the services set forth in the 
100 standard form of service contract and mapy other 
services for all or substantially all of its subsidiary 
public utility companies in the United States, otfyer than 
subsidiaries of American Gas and Electric Company, and 
continues and will continue thus to supervise, diiiect, and 
control in all important aspects, the operations j)f these 
subsidiary public utility companies. 

5.) That defendant Electric Bond and Share Company, 
by means of its voting control, its supervisory Services, 
and other means, as hereinabove set forth, has controlled, 
supervised, and directed the business and affair^ of its 
subsidiary public utility companies which are engaged in 
the interstate transmission of electric energy, and natural 
and manufactured gas, as hereinabove alleged; tjhat de¬ 
fendant Electric Bond and Share Company has caused its 
subsidiary holding companies to purchase controlling in- 

G—GG54*/ ! 
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terests in public utility companies in part for the purpose 
of facilitating and developing the interstate transmission 
of natural and manufactured gas and electric energy; that 
defendant Electric Bond and Share Company has con¬ 
structed or caused its subsidiary utility companies to con¬ 
struct utility properties for the interstate transmission of 
gas and electric energy, has caused the purchase and con¬ 
struction of utility properties for the generation of elec¬ 
tric energy and the development of natural and manufac¬ 
tured gas to be transmitted in interstate commerce, and 
has caused and facilitated the development of interconnec¬ 
tions between utility properties for the interstate trans¬ 
mission of gas and electric energy; and that by reason 
of these activities, defendant Electric Bond and Share 
Company, both in its own corporate capacity and through 
the corporate organizations of the other holding companies 
named defendants herein, is engaged and will continue to 
be engaged in the transmission in interstate commerce of 
electric energy and manufactured and natural gas. 

6. ) That defendant American Gas and Electric Com¬ 
pany actively dominates and controls its subsidiary public 
utility companies through its ownership of substantially 
all of their voting securities and through other means here¬ 
inafter set forth; that defendant American Gas and Elec¬ 
tric Company maintains a service organization through 

which it renders to all or substantially all of its sub- 
101 sidiary public utility companies, supervisory serv¬ 
ices covering all important aspects of their business 
operations; that defendant American Gas and Electric 
Company in rendering these services supervises, directs 
and controls the business, affairs and operations of its 
subsidiary public utility companies which are engaged in 
the transmission of electric energy in interstate commerce, 
as hereinabove alleged; that by virtue of these activities, 
defendant American Gas and Electric Company is itself 
actively engaged and will continue to be actively engaged 
in the interstate transmission of electric energy. 

7. ) That defendants, Power Securities Corporation, 
Idaho Power Company, Utah Power and Light Company, 
United Gas Public Service Company, Houston Gulf Gas 
Company, The Montana Power Company, Nebraska Power 
Company, Pacific Power and Light Company, and Lehigh 
Power Securities Corporation, are engaged in the inter- 
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state transmission of electric energy or natural Or manu¬ 
factured gas, either themselves or through the inlstrumen- 
tality of public utility companies all or substantially all of 
whose voting securities are owned by said defendknts. 

XVII. ! 

That the defendant Electric Bond and Share Company, 
in the ordinary course of its business, by constant use of 
the mails or means or instrumentalities of interstate com¬ 
merce is or will be continuously engaged, either iii its own 
name or through the instrumentality of Ebasco Services, 
Incorporated, in the performance of the existing service 
contracts with American Power & Light Company,.Electric 
Power & Light Corporation and National Power & Light 
Company. That in said contracts, defendant Electric Bond 
and Share Company, in its own name or through Ebasco 
Services, Incorporated, for an agreed rate of compensa¬ 
tion, based on the gross earnings of the supervised hold¬ 
ing company and its subsidiaries, undertakes to furnish 
and the supervised holding company agrees to accept and 
pay for full and complete services of a management, finan¬ 
cial, auditing, engineering and secretarial nature!. That 
more specifically such contracts provide: 

102 (1) As to Executive Officers .—That the ^Electric 

Bond and Share Company will lend the assistance of 
its executive officers to aid in the development of general 
policies and the solution of major problems arising, in con¬ 
nection with the affairs and management of the supervised 
holding company. ! 

(2) As to Officers and Directors. —That the Electric Bond 
and Share Company will make available its executives and 
other members of its organization for service as directors 
and officers of the supervised holding company. 

I 

(3) As to Office Accommodation and Staff. —That the 

Electric Bond and Share Company will provide ofece ac¬ 
commodation and staff personnel in New York for the 
transaction of business for the supervised holding com¬ 
pany. j 

(4) As to Sponsors. —That the members of the ^taff of 
Electric Bond and Share Company will serve as sponsors, 
sponsor engineers, and sponsor accountants for the operat¬ 
ing subsidiaries of the supervised holding compahy, and 
will be available for consultation, advice and assistance in 
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the interest of the systematic development and operation 
of the supervised holding company’s system as a whole. 

(5) As to Capital and Corporate Matters. —That the Elec¬ 
tric Bond and Share Company will assist in the drafting, 
printing, creation, issuance, listing, delivery, registration, 
transferring and retirement of the securities of the super¬ 
vised holding company, and assist in other important cor¬ 
porate actions. 

(6) As to Secretarial Service. —That the Electric Bond 
and Share Company will direct, to the extent desired or 
required, the calling of stockholders, directors and commit¬ 
tee meetings of the supervised holding company, will com¬ 
pile information and programs of action for such meetings, 
cooperate in the drafting of resolutions, and that the mem¬ 
bers of the Electric Bond and Share Company who are of¬ 
ficers of the supervised holding company will maintain rec¬ 
ords of and make notifications of actions taken at such 
meetings. 

(7) As to Tax Services. —That the Electric Bond and 
Share Company will advise as to accounting for Federal 
taxation; will handle the preparation and filing of tax re¬ 
turns and supporting schedules, will assist in presenting 
claims for refunds, abatements, and adjustments of taxes, 
will assist in cooperation with paying agents in accounting 
and reporting interest payments; will keep informed as to 
tax law, and will assist in the preparation and filing of 
state and local tax returns. 

(8) As to Financial Service. —That the Electric Bond 
and Share Company will advise upon permanent financing, 
will aid in obtaining temporary financing, and will arrange 
for the employment of temporary surplus cash. 

(9) As to Funds and Securities. —That the officers of 
Electric Bond and Share Company who are also officers of 
the supervised holding company will attend to the receipt 
and disbursement of funds, in connection with which Elec¬ 
tric Bond and Share Company will procure lists of stock¬ 
holders, do all the clerical work incident to the preparation 
and mailing of dividend checks, and arrange for the filing 
of government reports; and that Electric Bond and Share 
Company will provide safety deposit facilities for such se¬ 
curities as are kept in New York and will transmit and 
deliver them as directed. 
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(10) As to Accounting and Analysis .—That the Electric 
Bond and Share Company will do all bookkeeping! account¬ 
ing, and auditing work for the supervised holding company, 
except annual or special audits which are made by outside 

auditors; and that Electric Bond and Share Corn- 
103 panv will do all work incident to vouchering for pay¬ 
ment of and pay invoices, reconcile bank Recounts, 
furnish the supervised holding company with [monthly 
statements thereof, and prepare anaylses of accounts for 
the officers of the supervised holding company, j 

(11) As to Statistics and Reports. —That Electric Bond 

and Share Company will draft and submit to the super¬ 
vised holding company reports to be sent to stockholders, 
interested bankers, and financial publications; and twill sub¬ 
mit to the supervised holding company reports of j interest 
concerning other public utility companies. j 

(12) As to Security Listings. —That Electric Bpnd and 

Share Company will prepare appropriate applications for 
the listing of securities on stock exchanges and U T ill pre¬ 
pare periodical financial statements in connectioji there¬ 
with, and will assist in any hearings required by stock ex¬ 
change officers. j 

(13) As to Subsidiary Holding Companies. —Thht Elec¬ 

tric Bond and Share Company when requested by thp super¬ 
vised holding company will perform the same supervision 
and general services as hereinabove set forth fori any of 
the subsidiary holding companies of the supervised hold¬ 
ing company. j 

(14) As to Security Sales. —That Electric Bopd and 

Share Company, for an additional compensation based upon 
the amount of securities sold, will, except when otherwise 
directed, take charge of the sale at wholesale of securities 
for the supervised holding company and its holdiiig com¬ 
pany subsidiaries; supervise the preparation of mortgages, 
indentures and trust agreements; prepare and distribute 
statements for the information of interested public authori¬ 
ties, bankers and investors; be prepared to answer! legiti¬ 
mate questions from investing interests; and will endeavor 
to maintain a favorable consideration by the investing pub¬ 
lic of the securities of the supervised holding compainy and 
its subsidiary holding companies. | 

(15) That Electric Bond and Share for an adc(itional 
compensation based upon the amount of securities sdld will 


86 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


direct sales of such stock of the supervised holding compa¬ 
nies and of its subsidiary holding companies as they wish 
to sell to the consumers in the territory served by operat¬ 
ing subsidiaries. 

(16) That Electric Bond and Share Company will aid in 
the preparation of special reports required by state public 
utilities commissions and “blue sky” laws and for the 
qualification of securities as legal investments for savings 
banks, trustees, and other regulated financial institutions. 

(17) As to Acquisition and Exchange of Properties .— 
That Electric Bond and Share Company for an additional 
compensation will provide expert engineers, statisticians, 
auditors, accountants, and rate and corporate specialists to 
aid in the acquisition of new properties and companies, and 
aid in the sale or exchange of properties. 

(18) That for a compensation to be agreed upon, Elec¬ 
tric Bond and Share Company to the best of its ability will 
carry out any request for services not contemplated by the 
contract. 


XVIII. 

That the defendant Electric Bond and Share Company, 
in the ordinary course of its business, by constant use of 
the mails or means or instrumentalities of interstate com¬ 
merce, in its own name or through Ebasco Services, 
104 Incorporated, is and will be continuously engaged in 
taking steps in the performance of its existing serv¬ 
ice contracts with the utility companies in the Electric 
Bond and Share Svstem. That in such contracts, defend- 
ant Electric Bond and Share Company, in its own name or 

through Ebasco Services, Incorporated, for an agreed rate 

• 

of compensation based upon total monthly operating reve¬ 
nues, undertakes to render extensive services, and the oper¬ 
ating public utility agrees to accept such services and to 
pay for the same. That more specifically such contracts 
provide: 

1. As to Executive Officers .—That Electric Bond and 
Share Company will lend the assistance of its executive 
officers to aid in the development of general policies and 
the solution of major problems arising in connection with 
the operation and management of the supervised operating 
company. 
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2. As to Supplying of Officers and Directors. —Tfhat Elec¬ 
tric Bond and Share Company will make available jits execu¬ 
tives and other members of its organization for Service as 
directors and officers of the supervised operating icompany. 

3. As to Sponsors. —That Electric Bond and Share Com¬ 

pany will provide one or more of its operating specialists 
to serve as sponsor for the supervised operating Company, 
which sponsor will visit the properties as frequently as may 
be necessary for a comprehensive knowledge of the situa¬ 
tion and local problems of the operating company - that one 
of the senior engineers of Electric Bond and Sh^re Com¬ 
pany will serve as sponsor engineer for the supervised 
operating company in which capacity he will visit jits prop¬ 
erties from time to time; that one of the senior accountants 
of Electric Bond and Share Company will serve a$ sponsor 
accountant for the operating company in which capacity 
he will maintain contact therewith through correspondence 
or by visits. i 

4. As to Capital and Corporate Matters. —That! Electric 
Bond and Share Company will assist in the drafting, print¬ 
ing, creation, issuance, listing, delivery, registration, trans¬ 
ferring, and retirement of the securities of the sulpervised 
operating company; that Electric Bond and Shajre Com¬ 
pany will advise with the officers and counsel of tlje super¬ 
vised operating company in administration of legal work. 

5. As to Secretarial Service—Corporate Meeting js.—That 
Electric Bond and Share Company will direct, to tlje extent 
desired, the calling, notification and recording pf stock¬ 
holders, directors and committee meetings of thp super¬ 
vised operating company; that the Electric Bond aijd Share 
Company will assist in the compilation of information, 
preparation of programs of action, and drafting of appro¬ 
priate resolutions for such meetings; that upon request, a 
sponsor or other representative of Electric Bond ahd Share 
Company will attend such meetings to give information 
and advice on the business and affairs of the supervised 
operating company. 

i 

6. As to Tax Services. —That the defendant Electric 
Bond and Share Company will advise as to accounting for 
Federal taxation; will handle the preparation and filing of 
tax returns and supporting schedules; will assist | in pre¬ 
senting claims for refunds, abatements and adjustments of 
taxes, will assist in cooperation with paying agents of the 
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supervised company in accounting and reporting interest 
payments; will keep informed as to tax law, and will assist 
in the preparation and filing of state and local tax re¬ 
turns. 

105 7. As to Construction Programs , Budgets , Fore¬ 

casts.-^- That the Electric Bond and Share Company 
will advise and assist in formulating a development, con¬ 
struction program, coordinating of current extensions with 
such program, and preparing annual construction budgets; 
that in connection with such budgets the Electric Bond 
and Share Company will estimate costs, and make recom¬ 
mendations as to necessity and time for contemplated con¬ 
struction; that Electric Bond and Share Company will as¬ 
sist and advise in the preparation of operating budgets and 
forecasts, covering revenues and expenditures. 

8. As to Financial Services .—That Electric Bond and 
Share Company will advise upon permanent financing, will 
aid in obtaining temporary financing, and will arrange for 
the employment of temporary surplus cash. 

9. As to Receipt , Disbursement and Care of Funds .— 
That the officers of Electric Bond and Share Company who 
are also officers of the supervised operating company will 
attend to-the receipt and disbursement of such funds of the 
supervised operating company as are receivable at or dis¬ 
bursed from New York, and in connection therewith Elec¬ 
tric Bond and Share Company will procure lists of stock¬ 
holders, do all the clerical work incident to the preparation 
and mailing of dividend checks, and arrange for the filing 
of government reports; and that Electric Bond and Share 
Company will provide safety deposit facilities for such se¬ 
curities as are kept in New York and will transmit and 
deliver them as directed. 

10. As to Accounting and Analyses .—That Electric Bond 
and Share Company will do all work incident to vouchering 
for payment, and will pay such invoices as the supervised 
operating company desires paid from New York, reconcile 
New York bank accounts, furnish monthly statements 
thereof, and prepare analyses of accounts for the officers of 
the supervised operating company; that the accounting 
specialists of Electric Bond and Share Company will be 
available in New York for consultation on all accounting 

o 

matters, including merchandising and jobbing accounting, 
utilization of mechanical accounting, office devices, and uni- 
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form classification of materials and supplies anjd control 

thereof. j 

11. As to Statistics and Reports. —That Electric Bond 

and Share Company will advise and assist in the! prepara¬ 
tion of reports to be sent to stockholders, interested bank¬ 
ers, and financial publications, and will furnish j upon re¬ 
quest reports of interest concerning other publjic utility 
companies. j 

12. As to Stock Exchange Listings. —That Electric Bond 

and Share Company will assist in the preparation of and 
arrange for the presentation of applications for the listing 
of securities, will assist in the preparation of periodical 
financial statements in connection therewith, and vfill, when 
requested, attend and assist in any hearings required by 
stock exchange officers. I 


13. As to Public Relations. —That Electric Bbnd and 

j 

Share Company will advise and collaborate with the officers 
of the supervised operating company on questions! of busi¬ 
ness policy, and customer, employee, and public relations; 
that Electric Bond and Share Company will furnish digests 
of state and federal regulations and laws, and economic, 
trade, and technical literature, pertaining to the problems 
of the supervised operating company. ] 

_ i 

14. As to Personnel. —That, when agreeable to all parties 

interested, Electric Bond and Share Company will make 
recommendations for the transfer of personally observed, 
qualified men, from one operating company to another, and 
that Electric Bond and Share Company will assist in ob¬ 
taining needed personnel. j 

106 15. As to Territorial Development. —That Electric 

Bond and Share Company will advise and hssist in 
the industrial development of the territory served by the 
supervised operating company, the extension of Iservices 
into new territory, and acquisitions of new properties. 

i 

16. As to New Business , Merchandising , and Jobbing .— 
That Electric Bond and Share Company will assist in the 
development of new business, merchandising, and jobbing 
departments, will plan and assist in installing of modern 
equipment and system of report forms for solicitation of 
new business, will supply data on the requirement^ of any 
class of business and on the cost of competitive services, 
will keep in touch with, and inform the supervised cbmpany 
of manufacturing developments in appliances, and!will as- 
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sist in campaigns for special merchandising activities on 
particular classes of appliances. 

17. As to Rates .—That rate specialists of Electric Bond 
and Share Company will be available in New York and will 
visit the property of the supervised operating company 
from time to time for consultation on rate problems, that 
Electric Bond and Share Company will inform the super¬ 
vised operating company of public utility rates in force 
throughout the country, of developments in the theory and 
practice of rate-making, and of rate rulings and decisions, 
and that Electric Bond and Share Company will counsel 
and advise in the preparation and presentation of informa¬ 
tion, studies, and exhibits required for regulating authori¬ 
ties. 

18. As to Consulting Engineering .—That the engineer¬ 
ing staff of Electric Bond and Share Company comprises 
engineering specialists of diversified and extensive experi¬ 
ence in technical public utility problems, together with a 
comprehensive auxiliary organization; that Electric Bond 
and Share Company keeps informed of public utility en¬ 
gineering developments, making investigations, and con¬ 
ducting research in connection therewith; that Electric 
Bond and Share Company maintains contact with United 
States and foreign public utility operations, the activities 
of technical societies, and with manufacturers of apparatus 
and equipment; that this organization will be available in 
New* York for consultation on operation, extensions and de¬ 
velopment plans; that Electric Bond and Share Company 
will advise on the cost estimates, designs, and plans of the 
supervised operating company, will assist in the applica¬ 
tion to the properties of the holding company of standard 
designs, types of construction, and methods of operation 
developed by Electric Bond and Share Company, and will 
supervise the installation and maintenance of technical and 
cost records pertaining to properties and operation. 

19. As to Purchasing .—That Electric Bond and Share 
Company will negotiate volume contracts with manufac¬ 
turers providing for quantity discounts on purchases of 
public utility! supplies, and equipment, including lamps, 
motors, transformers, meters, electric and gas appliances, 
lubricating and insulating oils, electric raihvay supplies, 
automobiles, trucks and office equipment; that Electric 
Bond and Share Company, upon request, will so far as pos- 
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sible, include the supply requirements of the Operating 
company in orders under those volume contracts; ihat Elec¬ 
tric Bond and Share Company will assist in arranging 
specific purchases, and in general serve as New ^ork pur¬ 
chasing agent; that Electric Bond and Share Pompany 
maintains an information service, and will make 1 available 
information on current market data, and other information 
and data likely to be of assistance. 

20. As to Apparatus Exchange. —That for the benefit of 
all companies similarly served, the Electric Bond ^nd Share 
Company conducts an apparatus exchange^ 

107 21. As to Traffic. —That Electric Bond afid Share 

Company, when requested, will route ancj. classify 
shipments, furnish information on routing, classification, 
insurance in transit, and procedure in filing claims, and 
checking and auditing of transportation invoices; and will 
assist in locating and expediting strayed and delated ship¬ 
ments insofar as this can be done in New York. I 

i 

22. As to Factory Information. —That Electric Bond 

and Share Company, when requested, will advice on the 
status of factory production, and when necessary, on 
changes in orders for the improvement of deliveries or 
other advantages. j 

23. As to Insurance. —That Electric Bond and Share 
Company will assist in making investigations, repprts, and 
proper classifications and reclassifications of insurable 
property and in preparation of policy forms; that, when 
requested, Electric Bond and Share Company will negotiate 
or assist in negotiating insurance for all risks so a's to give 
the supervised operating company the benefit of advan¬ 
tageous terms obtainable because of the aggregate volume 
of insurance handled by Electric Bond and Share Company. 

24. As to Sale and Marketing of Securities. —That Elec¬ 
tric Bond and Share Company, for an additional compen¬ 
sation based upon the amount of securities sold, j will, ex¬ 
cept when otherwise directed, take charge of the sale at 
wholesale of the securities of the supervised operating com¬ 
pany and its controlled companies; will supervise the prepa¬ 
ration of mortgages, indentures, and trust agreements and 
prepare and distribute statements for the information of 
interested public authorities, bankers and investor^; will be 
prepared to answer legitimate questions from investment 
interests; and will endeavor to maintain a favorable con- 
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sideration by the investing public of the securities of the 
supervised operating company and its controlled companies. 

25. That Electric Bond and Share Company for an addi¬ 
tional compensation, will direct sales of such stock of the 
supervised operating company and its controlled companies 
as they wish to sell to the consumers in the territory served 
by the companies. 

26. That Electric Bond and Share Company will aid in 
the preparation of special reports required by state public 
utility commissions and 44 blue sky” laws and for the quali¬ 
fication of securities as legal investments for saving banks, 
trustees, and other regulated financial institutions. 

27. As to Engineering Services .—That Electric Bond and 
Share Company for an additional agreed rate of compen¬ 
sation will, when requested, render special engineering serv¬ 
ices such as the following: investigations and studies for 
plans of development; efficiency studies; detailed engineer¬ 
ing assistance in interconnecting properties of the super¬ 
vised company with properties of other companies, pur¬ 
chasing povrer and gas, and in selling services to other pub¬ 
lic utility companies and large consumers; appraisals of 
property; and inspection and tests of purchases. 

28. As to Engineering for Construction .—That Electric 
Bond and Share Company for an additional agreed rate of 
compensation will upon request do all engineering required 
in connection with construction or reconstruction work done 
by one of the associated construction companies of Electric 
Bond and Share Company or by a general contractor un¬ 
der the supervision of such associated construction com¬ 
pany. 

108 29. As to Construction .—That Electric Bond and 

Share Company, when requested, will arrange for a 
construction contract between the supervised operating 
company and one of the associated construction companies 
of Electric Bond and Share Company under which the 
construction company for an agreed rate of compensation 
based on percentages of cost will take charge of construc¬ 
tion or reconstruction work. 

30. As to Construction Supervision .—That Electric Bond 
and Share Company when requested will arrange for a con¬ 
struction supervision contract between the supervised op¬ 
erating company and one of the associated construction 
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companies of Electric Bond and Share Compaijy under 
which the construction company for an agreed rate of com- 
pensation based on percentages of construction host will 
supervise construction work to be done by a general con¬ 
tractor. | 

31. As to Special Investigations and Report !s.—That 
Electric Bond and Share Company for an additional agreed 
rate of compensation will upon request provide the| services 
of various experts for reports upon new properties! investi¬ 
gations for the industrial development of the territory 
served, detailed rate studies, detailed new business investi¬ 
gations, and special investigations of important [projects 
and unusual problems, and that Electric Bond arid Share 
Company will supplement such reports with analyses, com¬ 
ments and recommendations. 

XIX. | 

That Electric Bond and Share Company by virtue of its 
domination and control over the subsidiary operating com¬ 
panies in the Electric Bond and Share System, and pursu¬ 
ant to the service contracts described in paragraph XVIII 
hereof, in fact controls and directs the purchasing! of, and 
through the instrumentality of Ebasco Services, incorpo¬ 
rated, purchases, all or substantially all of the materials, 
supplies, and equipment required by said subsidiary oper¬ 
ating companies with the exception of the subsidiary oper¬ 
ating companies of the American Gas and Electric Com¬ 
pany; that defendant Electric Bond and Share Company, 
or Ebasco Services, Incorporated, is a party to written or 
oral contracts, agreements or understandings with one or 
more independent manufacturing companies under which 
Electric Bond and Share Company or Ebasco Services, In¬ 
corporated, undertakes to place with such companies orders 
for all or substantially all of the materials, supplies, and 
equipment that may be required by the subsidiary oper¬ 
ating companies which are parties to the service contract 
described in paragraph XVIII hereof; that in t^ie con¬ 
tinual performance of such agreements or understandings, 
Electric Bond and Share Company, in its own n^me or 
through the instrumentality of Ebasco Services, j Incor¬ 
porated, purchases annually for the account of su^h sub¬ 
sidiary operating companies materials, supplies and equip¬ 
ment valued at more than $50,000,000.00 and causes ajnd will 
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cause substantially all of such materials, supplies, and 
109 equipment to be shipped in interstate commerce from 
the factory or warehouse of the seller to the pur¬ 
chasing subsidiary operating company. 


XX. 

That Electric Bond and Share Company, since the pas¬ 
sage of the Holding Company Act, caused to be transferred 
all or substantially all the capital stock of its wholly owned 
subsidiary, Phoenix Engineering Corporation, to Ebasco 
Services, Incorporated; that defendant Electric Bond and 
Share Company, through the Phoenix Engineering Corpo¬ 
ration, in accord with the arrangement contemplated by the 
standard form contract for operating public utility com¬ 
panies as hereinabove set forth, in the ordinary course of 
its business, by use of the mails or means or instrumentali¬ 
ties of interstate commerce, regularly negotiates and en¬ 
ters into construction contracts with operating public util¬ 
ity companies: of the Electric Bond and Share Group; and 
that in such construction contracts, Phoenix Engineering 
Corporation, for an agreed rate of compensation based 
upon percentages of cost, undertakes to complete specified 
construction and reconstruction work, and in connection 
therewith undertakes to purchase, for the account of the 
operating company, all necessary materials and equipment, 
to procure necessary insurance, to keep account of costs 
and render monthly statements thereof, and upon request 
to make tests of completed work, and for a trial period con¬ 
duct operation thereof; that in the performance of these 
contracts Phoenix Engineering Corporation purchases 
large quantities of materials and equipment for the account 
of the operating company, and causes the shipment of said 
large quantities of materials and equipment across state 
lines from the place of business of the seller to that of the 
operating company; that the defendant Electric Bond and 
Share Company, through the Phoenix Engineering Corpo¬ 
ration, in the ordinary course of its business, by constant 
use of the mails and the means and instrumentalities of in¬ 
terstate commerce, is continually engaged and will be con¬ 
tinuously engaged in taking steps in the performance of 
such construction contracts. 
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110 XXI. I 

1. That defendant Electric Bond and Share Company, in 
the ordinary course of its business by frequent use of the 
mails and the means and instrumentalities of interstate 
commerce, has engaged in the performance of financial 
services for defendant American Gas and Electric Com¬ 
pany, and for the holding companies and utility companies 
in the American Gas and Electric System, including the 
sale at wholesale and retail of securities of such companies, 
which securities were caused by Electric Bond anjl Share 
Company to be offered for sale and widely distributed and 
sold in interstate commerce; that defendant Electric Bond 
and Share Company, or its wholly owned subsidiary, 
Ebasco Services, Incorporated, or both, in the normal 
course of business, and by use of the mails and the means 
and instrumentalities of interstate commerce, are taking 
and will continue to take steps in the performance of such 
financial services. j 

XXII. 

That defendant American Gas and Electric Company, in 
the ordinary course of its business by constant usb of the 
mails and the means and instrumentalities of interstate 
commerce, is continuously engaged and will continue to en¬ 
gage in taking steps in the performance of a complete 
range of supervision and management services for |ts sub¬ 
sidiary holding companies and operating public ! utility 
companies, including financial, accounting, auditing, com¬ 
mercial, purchasing, valuation, engineering, insurance, sta¬ 
tistical and other services. I 

i 

That the defendant American Gas & Electric Company 
has established and maintains at its offices in Ney York 
City nine or more service departments, employing approxi¬ 
mately 300 persons, who are engaged in the performance 
of supervisory and management services for the holding 
companies and public utility companies in the American 
Gas & Electric System. That a substantial portion of the 
corporate expense of the defendant American Gas & Elec¬ 
tric Company is incurred in the maintenance and operation 
of its servicing departments. That in consideration of an 
agreed rate of compensation paid to it, the American Gas 
& Electric Company, through its servicing departments, 
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performs the following services for the holding companies 
and public utility companies in the American Gas and Elec¬ 
tric Svstem: 

* 

111 1. Executive Offices. —Supplies a complete staff of 

corporate officers to each of the subsidiary com¬ 
panies. Such corporate officers are chosen from among the 
officers and directors of the defendant American Gas & 
Electric Company. 

2. Legal Staff. —Cooperates with the officers and attor¬ 
neys of the subsidiary companies in examining all laws re¬ 
lating to the business of such companies; prepares and 
records mortgages, negotiates and prepares contracts, ex¬ 
amines and prepares deeds, prepares applications for the 
qualification of securities and applications to and protests 
before regulatory bodies and tax commissions, and fur¬ 
nishes legal representation upon other legal problems of 
the subsidiary companies. 

3. Purchasing staff. —Purchases substantially all ma¬ 
terials, supplies and equipment for the subsidiary com¬ 
panies, relieving these companies of all details after they 
have requisitioned their needs to this department. 

4. Auditing and accounting department. —Checks and 
audits the journal entries, general accounts, consumers’ ac¬ 
counts receivable, inventory, freight bills and classifica¬ 
tions of the subsidiary companies. 

5. Security department. —Prepares and mails all divi¬ 
dend checks of the subsidiary companies, keeps the records 
of the stockholders of these companies by daily posting 
stock transfers, prepares new issues of bonds for execution 
and delivery, and arranges for the payment and cremation 
of coupons. 

6. Tax department. —Prepares for the subsidiary com¬ 
panies all reports for tax and regulatory commissions, in¬ 
cluding Federal income tax reports, and represents the 
subsidiary companies on all contested tax matters. 

7. Insurance department. —Inspects the property of the 
subsidiary companies to determine its valuation, negotiates 
for and places insurance coverage on this property and 
handles the preparation and presentation of all claims. 
Also coordinates plans for accident prevention among the 
subsidiary companies. 

8. Commercial department .—Prepares for the subsidi¬ 
ary companies’ rate structures, organizes and directs the 
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solicitation of all new business, advertising, demonstra¬ 
tions, and the conduct of sales schools for the employees of 
the subsidiary companies. j 

9. Engineering department .—Makes surveys of [the oper¬ 
ating conditions of the subsidiary companies, including effi¬ 
ciency of combustion, cost of labor and transmission, inter¬ 
connections and relay systems, and serves as instructors 
of the operating personnel of the subsidiary companies. 

10. Other departments whose duty it is to keepj statisti¬ 
cal and other records for the common use of the subsidiary 
companies in order to facilitate an interchange 0f equip¬ 
ment and of experience in methods of operation. 

112 XXIII. 

: I 

That defendant Electric Bond and Share Company, in 
performing its obligations under the service, sales and con¬ 
struction contracts described in paragraphs XVlI and 
XVIII hereof, either in its own name or through itjs wholly 
owned subsidiaries, Ebasco Services, Incorporated, and 
Phoenix Engineering Corporation, since December, 1, 1935, 
has engaged and will continue to engage in a business in in¬ 
terstate commerce within the meaning of Section 4 (a) (5) 
of the Act. That these contracts contemplate and their per¬ 
formance requires and depends upon, continuous apd regu¬ 
lar intercourse in interstate commerce and frequeht trans¬ 
portation in interstate commerce of information in i[he form 
of books, periodicals, apparatus, papers, pamphlets,! reports 
and forms between offices of the Electric Bond and Share 
Company in New York City and the client subsidiary com¬ 
panies in 32 states other than the State of New York That 
in these contracts, defendant Electric Bond and Shat*e Com¬ 
pany undertakes to and does send, as frequently as 1 may be 
necessary, from its principal offices in New York to tjhe com¬ 
panies served, sponsors, operating specialists, and engi¬ 
neers to confer, advise and assist with respect to the prob¬ 
lems of the operating companies, and that this obligation 
contemplates and its performance necessitates traiisporta- 
tion in interstate commerce. That the accounting, financial, 
legal, and other services performed pursuant to said con¬ 
tracts from the offices of Electric Bond and Share Cbmpany 
in New York City by its officers and employees in s^id city 
to the client companies in other states, contemplate and 

7—6654a j 
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depend for their accomplishment, upon, and are performed 
by means of, interstate communication and interstate com¬ 
merce. That in accordance with the provisions of the con¬ 
tracts with its client subsidiary companies, defendant Elec¬ 
tric Bond and Share Company, either in its own name or 
through its wholly owned subsidiary, Ebasco Services, In¬ 
corporated, negotiates contracts and itself enters into con¬ 
tracts for the sale of equipment and supplies to the client 
companies, which contracts contemplate, and the perform¬ 
ance of which requires and depends upon, and which are 
performed by means of, transportation in interstate com¬ 
merce. That in accordance with the provisions of its con¬ 
tracts with client subsidiary companies, defendant 
113 Electric Bond and Share Company, either in its own 
name or through its wholly owned subsidiary, Ebasco 
Services, Incorporated, supervises the transportation in in¬ 
terstate commerce of equipment and supplies to client com¬ 
panies. That in accordance with the terms of contracts be¬ 
tween itself and client subsidiary companies, defendant 
Electric Bond and Share Company, either in its own name 
or through its wholly owned subsidiary, Ebasco Services, 
Incorporated, conducts an apparatus exchange for the pur¬ 
chase, sale and exchange of second-hand apparatus and ma¬ 
terials among client companies and between client com¬ 
panies and other companies, and that the conduct of such 
apparatus exchange contemplates, and requires shipments 
of apparatus and materials in interstate commerce. That 
defendant Electric Bond and Share Company, either in its 
own name or through its wholly owned subsidiary, Ebasco 
Services, Incorporated, in accordance with the terms of its 
contracts with client subsidiary companies, as their busi¬ 
ness needs require, negotiates and takes charge of the sale 
and distribution in interstate commerce of the securities of 
client companies and directs from its New York offices, 
through the channels of interstate commerce, the sale of the 
securities of client companies to their customers in the terri¬ 
tories which they serve. That defendant Electric Bond and 
Share Company, either in its own name or through its 
wholly owned subsidiaries, Ebasco Services, Incorporated, 
or Phoenix Engineering Corporation, regularly purchases 
and ships materials, supplies and equipment in interstate 
commerce as contemplated in, and required by, the construc¬ 
tion contracts negotiated and entered into as hereinabove 
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set forth. That defendant Electric Bond and Share Com¬ 
pany, either in its own name or through its wholly owned 
subsidiaries, Ebasco Services, Incorporated, and [Phoenix 
Engineering Corporation, receives compensation £rom its 
client subsidiary companies for the performance of the serv¬ 
ices described in this paragraph, in accordance ^ith the 
terms of the standard contract as hereinabove sqt forth. 
That the compensation so received constitutes a substantial 
part of the earnings of defendant Electric Bond ai^d Share 
Company. That the performance for compensation of the 
services described in this paragraph constitutes a business 
in interstate commerce, and that defendant Electric Bond 
and Share Company, both in its own najme and 
114 through its wholly owned subsidiaries Ebasco Serv¬ 
ices, Incorporated, and Phoenix Engineering Corpo¬ 
ration, although not registered under the Act, will Continue 
to engage in such business in interstate commerce }n viola¬ 
tion of Section 4 (a) (5) of the Act. 

XXIV. | 

That defendant American Gas and Electric Company, in 
the ordinary course of its business, is regularly engaged in 
rendering supervision, management and construction serv¬ 
ices for its subsidiaries, as hereinabove alleged, and that 
the performance of such services requires and causes regu¬ 
lar and continuous intercourse in interstate commence and 
transportation in interstate commerce of apparatus, mate¬ 
rials, supplies, serurities, books, pamphlets, periodicals, re¬ 
ports, papers and forms. That the performance qf these 
services by defendant American Gas and Electric Company 
constitutes engaging in business in interstate commerce, 
and that the defendant American Gas and Electric Com¬ 
pany, although not registered under the Act, is engaging 
and will continue to engage in such business in interstate 
commerce in violation of section 4 (a) (5) of the Act. 

XXV. 

Wherefore, pursuant to the provisions of section 18 (f) 
and (g) of Title I of the Public Utility Holding Cdmpanv 
Act of 1935, the plaintiff respectfully prays: j 

i 

1.) That each of the defendants be required to ansvfer this 
amended and supplemental bill of complaint. 
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2. ) That each and all of the defendants, by appropriate 
order of this court, be enjoined from violating any of the 
provisions of Section 4 (a) of the Act, and be required to 
register pursuant to the provisions of Section 5 of said Act. 

3. ) For such other and further relief as the court may 
deem appropriate in the premises. 

J 

i General Counsel , Securities 

! and Exchange Commission; 

J 

Special Counsel , 

i Solicitors for the Plaintiff. 

Office and Post Office Address Room 1024, Securities and 
Exchange Commission, Washington, D. C*, or 120 Broad¬ 
way, New York City. 

114M> “Exhibit A.’’ 

Rule 3 A-2. 

Acting pursuant to authority conferred upon it by the 
Public Utility Holding Company Act of 1935, particularly 
section 3 (a) thereof, and finding that the exemption pro¬ 
vided by the following Rule is not detrimental to the public 
interest or the interest of investors or consumers, the 
Securities and Exchange Commission hereby adopts the 
following Rule: 

Rule 3 A-2. Temporary exemption of holding companies. 

(a) Subject to the time limitations specified in paragraph 

(b) of this Rule, any holding company shall be exempt from 
any obligation, duty or liability imposed by the Act upon 
such company as a holding company, if— 

(1) such holding company, and every subsidiary com¬ 
pany thereof which is a public-utility company from which 
such holding company derives, directly or indirectly, any 
material part of its income, are predominately intrastate 

c acter an^l carr^ on their business substantially in a 
single State in which such holding company and every such 
subsidiary company thereof are organized; 

(2) such holding company is predominately a public- 
utility company whose operations as such do'not extend 
beyond the State in which it is organized and States con¬ 
tiguous thereto; 

(3) such holding company is only incidentally a holding 
company, being primarily engaged or interested in one or 
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more businesses other than the business of a public-utility 
company and (A) not deriving, directly or indirectly, any 
material part of its income from any one or more subsidiary 
companies, the principal business of which is that pf a pub¬ 
lic-utility company, or (B) deriving a material part of its 
income from any one or more such subsidiary companies, 
if substantially all the outstanding securities of such com¬ 
panies are owned, directly or indirectly, bv such! holding 
company; I 

114% (4) such holding company is temporarily a hold¬ 

ing company solely by reason of the acquisition of 
securities for purposes of liquidation or distributioh in con¬ 
nection with a bona fide debt previously contracted or in 
connection with a bona fide arrangement for the underwrit¬ 
ing or distribution of securities; or 

(5) such holding company is not, and derives no material 
part of its income, directly or indirectly, from anjf one or 
more subsidiary companies which are, a company or com¬ 
panies the principal business of which within thei United 
States is that of a public-utility company. 


i 

(b) The exemptions provided by this rule shall Continue 
until and including February 2, 1936, except that the ex¬ 
emption provided by sub-paragraph (a) (1) hereof shall 
continue until termination thereof by the Commissiofi, either 
by amendment or repeal of this Rule. 

i 

115 Exhibit H. 


Cases Filed Against Members of the Securities and Exchange Commission and 

Other Officers of the United States. 


Name of Plaintiff. 

The United Gas Improvement 
Company 

Philadelphia Electric Company 


The North American Company 


Court in Which Filed. 

U. S. District Court 
for the Eastern Dis¬ 
trict of Pennsylvania 
U. S. District Court 
for the Eastern Dis¬ 
trict of Pennsylvania 
Supreme Court of the 
District of Columbia 


date of 
Filing Bill of 
Complaint. 

Nov. j20, 1935. 

i 

Nov. 21, 1935. 
Nov. 26, 1935. 


Consolidated Gas Company of New 
York 

Central Union Gas Company 
New Amsterdam Gas Company [ 
The New York Edison Company, 

Inc. 

Brooklyn Edison Company, Inc. j 
Delaware Electric Power Company 


Susquehanna Utilities Company 


U. S. District Court 
for the Southern Dis¬ 
trict of New York 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 


Nov. ?5, 1935. 

i 


Nov. ^1, 1935. 

i 

l 

I 

Nov. 31, 1935. 
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Exhibit H—Continued. 


Cases Filed Against Members of the Securities and Exchange Commission and 

Other Officers of the United States. 

Date of 
Filing Bill of 

Name of Plaintiff. Court in Which Filed. Complaint. 


The Commonwealth & Southern 
Corporation 

American Water Works and Electric 
Company, Incorporated 

Sierra Pacific Electric Company 


The United Corporation 
New York United Corporation 

J 

Standard Gas and Electric Company 

The Western Public Service Company 

Stone & Webster, Incorporated 
116 


U. S. District Court 
for the District of 
Delaware 

Supreme Court of the 
District of Columbia 

U. S. District Court 
for the District of 
Maine-Southern Divi¬ 
sion 

U. S. District Court 
for the Southern Dis¬ 
trict of New York 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Maryland 

U. S. District Court 
for the District of 
Delaware 


Engineers Public Service Company 

Stone & Webster Utilities 
Corporation 

Eastern Texas Electric Company 


EL Paso Electric Company 


The United Light and Power 
Company 

Continental Gas & Electric ) 

Corporation ! 

Iowa-Nebraska Light and Power 
Company 

American Light & Traction Company 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

Supreme Court of the 
District of Columbia 

Supreme Court of the 
District of Columbia 

Supreme Court of the 
District of Columbia 


The United Light and Railways 
Company 

United American Company 

United States Electric Power 
Corporation 

The West Penn Electric Company 


, Supreme Court of the 
Dikrict of Columbia 

U. S. District Court 
for the District of 
Maryland 

U. S. District Court 
for the District of 
Maryland 


Nov. 23, 1935. 

Nov. 27, 1935. 
Nov. 27, 1935. 

Nov. 27, 1935. 
Nov. 27, 1935. 
Nov. 27, 1935. 
Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 2S, 1935. 

Nov. 29, 1935. 

Nov. 29, 1935. 

Nov. 29, 1935. 
Nov. 29, 1935. 
Nov. 29, 1935. 

Nov. 29, 1935. 
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Exhibit II—Continued. 

Cases Filed Against Members of the Securities and Exchange 

Other Officers of the United States. 


Commission and 


Name of Plaintiff. 

Associated Gas and Electric 
Company 

Associated Gas and Electric 
Corporation 

Associated Electric Company 
Pennsylvania Electric Corporation 
NY PA NJ Utilities Company 
General Gas & Electric Corporation 
Southeastern Electric & Gas 
Company 

Eastern Power Corporation 
Associated Utilities Corporation 
American Utilities Company 

North American Light & Power 
Company 

North American Edison Company 


American Utilities Service 
Corporation 

117 

The Tennessee Electric Power 
Company 

The United Corporation 
New York United Corporation 

Cities Service Company, et al 
Cities Service Power & Light Co. 
Arkansas Natural Gas Corporation 
Ohio Utilities Finance Company 
The Lake Shore Power Company 
The Ohio Public Service Company 
The Toledo Edison Company 
Toledo Light & Power Company 
Public Service Company of Colorado 

Cities Service Company 
Cities Service Power & Light 
Company 

Arkansas Natural Gas Company 
Ohio Utilities Finance Company 
Lakeshore Power Company 
Ohio Public Service Company 
Toledo Edison Company 
Toledo Light & Power Company 
Public Service Company of Colorado 

Toledo Edison Company 
Ohio Public Service Company 
Lake Shore Power Company 
Ohio Utilities Finance Company 
Cities Service Company 
Service Power & Light Company 
Toledo Light and Power Company 

Public Service Company of Colorado 
Cities Service Company 
Cities Service Power & Light 
Company 


Court in Which Filed. 


i Date of 
Filing Bill of 
Complaint. 


U. S. District Court 
for the District of 
Delaware 


\ 

No|r. 30, 


1935 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Northern 
District of Illinois 

Supreme Court of the 
District of Columbia 
U. S. District Court 
for the District of 
Delaware 


Not- 30, 1935. 


Nov. 30, 1935. 

I 

Nov. 30, 1935. 


Dec. 3, 1935. 
Not- 29, 1935. 


U. S. District Court 
for the District of 
Delaware 


Not. 29, 1935 


U. S. District Court 
for the Southern 
District of New York 


Novi 29, 1935. 


U. S. District Court 
for the Northern Dis¬ 
trict of Ohio— 
Western Division 


Nov^ 29, 1935. 


U. S. District Court 
for the District of 
Colorado 


Nov.j 29, 1935 


I 
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Exhibit H—Continued. 


Name of Plaintiff. 

Standard Power & Light Corporation 


Charles B. Barnes, et al. (Eastern 
Utilities Association) 

Federal Light & Traction Co., and 
Central Arkansas Public Service 
Corporation < 

East Tennessee Light & Power I 

Cities Service Company 1 

Cities Service Power & Light [ 

Company J 

Northern States Power Co., et al 
(22 plaintiffs in all) 

US J 

North Continent Utilities Corpora¬ 
tion 

American Gas & Power Company 


Louisville Gas & Electric Company 


Northeastern Water & Electric 
Corporation 

H. M. Byllesby & Company 


The Byllesby Corporation 


The Columbus Railway, Power & 
Light Company 


Cases Between 


Court in Which Filed. 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Massachusetts 
U. S. District Court 
for the Southern 
District of New York 

U. S. District Court 
for the Western Dis¬ 
trict of Virginia 

U. S. District Court 
for the District of 
Minnesota 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Southern 
District of Ohio— 
Eastern Division 

Private Litigants. 


Title of Case. 

Albert E. Peirce, and Central ) 

Public Service Company, etc. I 

v. \ 

Central Public Utility Corporation | 
and Consolidated Gas Company J 
National Public Utilities Corpora¬ 
tion (Stockholders’ Suit) 

Public Utility Investing Corporation ] 

v. \ 

Utilities Power & Light Corp., et al I 
Theodore W. Case, etc. 

v. 

Columbia Gas & Electric Company ( 
Burco, Inc. ] 

v. I 

J. B. Whitworth and F. Donald l 
Fenhagen, Trustees of the Estate 
of American States Public Service 
Company, The Debtor 


Court in W’hich Filed. 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Southern 
District of New York 
U. S. District Court 
for the Southern 
District of New York 


Circuit Court of Appeals 
—Fourth Circuit 


Date of 
Filing Bill of 
Complaint. 

Nov. 27, 1935. 


Nov. 30, 1935. 


Nov. 29, 1935. 


Nov. 29, 1935. 


Nov. 27, 1935. 
Nov. 27, 1935. 
Dec. 4, 1935. 


Nov. 30, 1935. 


Nov. 30, 1935. 


Nov. 30, 1935. 


Date of 
Filing Bill of 
Complaint. 

Dec. 4, 1935. 


Nov. 30, 1935. 
Nov. 20, 1935. 
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119 Copy. I 

Exhibit I. 

' [ 

Law Offices of 

Winthrop, Stimson, Putnam & Roberts, 

Mutual Life Building No. 32 Liberty Street, 

New York City. 

Cable Address “Winstim”. j 

November 291, 1935. 

i 

i 

! 

Hon. Homer S. Cummings, j 

The Attorney General of the United States, j 

Washington, D. C. 

Sir : | 

i 

i 

The Commonwealth & Southern Corporation, a Delaware 
corporation whom we represent, has brought suit in equity 
in the United States District Court for the District of Dela¬ 
ware praying that the Public Utility Holding Company Act 
of 1935 be declared to be unconstitutional and void as con¬ 
cerns said Company and seeking a permanent injunction 
against its enforcement as to it. The suit was filed on No¬ 
vember 23rd, 1935, and the United States Attorney for the 
District of Delaware and the Postmaster of the iCitv of 
Wilmington were served with process on that dalje. The 
Attorney General of the United States, the Postmaster 
General and the members of the Securities and Exchange 
Commission were also made parties, and copies of j the bill 
of complaint were mailed on the same date to then! 

The bill contains a prayer for a preliminary injunction 
pending the hearing and determination of the suit. It has 
been also the intention of the plaintiff to apply forj a tem¬ 
porary restraining order prior to December 1st, pending 
the determination of the motion for a preliminary j in junc¬ 
tion. 

i 

We have advised our client that, in view of thi$ public 
assurance, both the Corporation and its officers could safely 
rely on the purpose of the Department of Justice and all 
United States Attorneys not to institute any criminal pro- 

i 


i 
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ceedings for alleged offenses against the Act committed 
prior to a determination by the Supreme Court as to its 
validity and that, in our opinion, it would therefore be un¬ 
necessary to proceed with either the motion for the tem¬ 
porary restraining order or the motion for a preliminary 
injunction in the pending suit. 

Very respectfully yours, 

WINTHROP, STIMSON, PUTNAM & ROBERTS. 
120 Exhibit J. 

In the District Court of the United States for the Southern 

District of New York. 

In Equity. 


No. E81-378. 

Securities and Exchange Commission, Plaintiff, 

against 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Power & 
Light Corporation and United Gas Corporation, Defend¬ 
ants; and Power Securities Corporation, Idaho Power 
Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania 
Power & Light Company and Easton Consolidated Elec¬ 
tric Company, Intervening Defendants; Homer S. Cum¬ 
mings, Individually and as Attorney General of the 
United States; James A. Farley, Individually and as 
Postmaster General of the United States; and James M. 
Landis, Robert E. Healy, George C. Mathews and James 
D. Ross, Individually and as Members of and Constitut¬ 
ing the Securities and Exchange Commission, Cross- 
Defendants. 
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. 

Answer, Counterclaim and Cross-Bill. Stipulation and 
Order Bringing in Additional Parties as Cros$-Defend- 
ants and lntervenors. Bill of Intervention of Subsidiary 
Companies. j 



Contents. 


Answer . 

First Defense . 

Separate Defense and Counterclaim 

Praver for Relief. 

«/ 


Exhibits .!.. 

Exhibit I—American Power & Light Co. Subsid¬ 
iaries .. 

Exhibit II—Electric Power & Light Corp. Sub¬ 
sidiaries .. 

Exhibit III—United Gas Corp. Subsidiaries. .L . 

Exhibit IV—National Power & Light Co. Sub¬ 
sidiaries . 

Exhibit V—American Gas and Electric Co. Sub¬ 
sidiaries .i . 

Exhibit VI—Capitalization . 


Order Bringing in Attorney General et al. as Cros|s- 
Defendants and Allowing Intervention of Subsid¬ 
iary Company Defendants.] . 

Stipulation for Above Order. 

Bill of Intervention: 

Central Arizona Light & Power Company, et q1. 
“subsidiary company defendants”.j. 


Pa*e 

1 

2 

25 

80 

83 

83 

101 

112 

117 

129 

142 


146 

147 


150 


122 In the District Court of the United States for the 

Southern District of New York. 1 


In Equity. j 

No. E81-378. ! 

1 

Securities and Exchange Commission, Plaintiff, 

against | 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Pbwer & 
Light Corporation and United Gas Corporation, Defend¬ 
ants; and Power Securities Corporation, Idaho, Power 
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Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities iCorporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania 
Power & Light Company and Easton Consolidated Elec¬ 
tric Company, Intervening Defendants; Homer S. Cum¬ 
mings, Individually and as Attorney General of the 
United States; James A. Farley, Individually and as 
Postmaster General of the United States; and James M. 
Landis, Robert E. Healy, George C. Mathews and James 
D. Ross, Individually and as Members of and Constitut¬ 
ing the Securities and Exchange Commission, Cross- 
Defendants. 

Answer of Defendants and Intervening Defendants to the 
Amended and Supplemental Bill of Complaint. 

Defendants Electric Bond and Share Company (herein¬ 
after called “Bond and Share”), American Gas "and Elec¬ 
tric Company (hereinafter culled “American Gas”), 
12.‘3 American Power & Light Company, National Power 
& Light Company, Electric Power & Light Corpora¬ 
tion and United Gas Corporation and intervening defend¬ 
ants Power Securities Corporation, Idaho Power Company, 
Utah Power & Light Company, United Gas Public Service 
Company, Houston Gulf Gas Company, The Montana 
Power Company, Nebraska Power Company, Pacific Power 
& Light Company, Lehigh Power Securities Corporation, 
Appalachian Electric Power Company, The Ohio Power 
Company, The Scranton Electric Company, Atlantic City 
Electric Company, The Washington Water Power Com¬ 
pany, Pennsylvania Power & Light Company and Easton 
Consolidated Electric Company for their joint and several 
answer to the Amended and Supplemental Bill of Com¬ 
plaint (hereinafter referred to as the “Bill”) herein: 

( Admissions, allegations or denials made without specifi¬ 
cation of a particular defendant or defendamts are made by 
each defendant severally and by all defeyidants jointly. Al¬ 
legations or denials referring to any particular defendant 
or defeyidants are made by the defendant or defendants to 
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I 

i 

I 

whom the same refer and, on information and belief, are 
adopted by the other defendants. The intervening defend¬ 
ants are included within the terms “defendant ”j or “de¬ 
fendants” as used herein.) j 

• i 

I 

For a First Defense. 

I 

1. For the purposes of this suit, and not otherwise, and 

reserving all objections or exceptions which might be raised 
as matter of law to the Bill by motion to dismiss, ntiotion to 
strike, or otherwise, in this suit, and further reserving the 
right to deny, qualify or explain in any future suit or pro¬ 
ceeding between the parties hereto, or other parties, any 
admission hereby made, admit all the allegations (<j>r repre¬ 
sentations) of the Bill, except as hereinafter specifically 
denied, subject to explanations or qualifications hereinafter 
made. I 

i 

2. In admitting any of the allegations of the Bill, par¬ 
ticularly but not limited to those in paragraphs Ilf, IV, V, 

VII, XXIII, XXIV and XXV, which refer ip or are 
124 based upon the Public Utility Act of 1935, generally 
referred to as the “Act”, defendants allege tjliat said 
Act is unconstitutional and void, and confers no rights upon 
plaintiff, and imposes no duties upon defendants, or any of 
them, for the reasons fully set forth in defendants’ Separate 
Defense, Counterclaim and Cross-Bill (hereinafter referred 
to as the “separate defense”) filed herewith, andj hereby 
made a part of this Answer. The requirement of registra¬ 
tion invoked by plaintiff herein is not separable ffom the 
other requirements and provisions of said Act, but is an 
integral part thereof subjecting defendants and each of 
them to prohibitions, disabilities, liabilities and penalties, 
to which said defendants may not lawfully or constitution- 
all}’ be subjected. j 

i 

In the following paragraphs of this Answer references 
are to the paragraph and page of the Bill which are denied, 
explained, or otherwise referred to in the text immediately 
following. j 

3. Par. VT, pp. 4-G—Deny that defendant Bojid and 
Share is a top holding company in a “holding company 
system” except in the limited and arbitrary sense in 
which the term “holding company system” is defined in 
the Act, and allege that, as set forth in the separate de- 
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fense and the exhibits thereto, the defendants and their 
respective subsidiary companies are separate corporate 
entities and are separately managed and directed, and 
deny that defendant Bond and Share “controls’’ defend¬ 
ants American Gas, American Power & Light Company, 
Electric Power & Light Corporation or National Power 
& Light Company, or any thereof, except to the extent 
hereinafter alleged. Deny that said defendant Bond and 
Share either owns or controls any electric or gas public 
utility company, but admits that said defendant exer¬ 
cises such degree of influence or control over the other 
defendants above mentioned, and through them of their 
electric and gas public utility subsidiary companies, as 
is inherent in defendant Bond and Share’s stock 
125 ownership in such other defendants, which is set 
forth in paragraph VIII of the Bill. Such influence 
and control is exercised by voting the stock owned by de¬ 
fendant Bond and Share, and not by common officers, di¬ 
rectors, or employees, or direct participation in the man¬ 
agement, of such other defendants or their subsidiary com¬ 
panies. 

With reference to the allegations of paragraph VI of 
the Bill as to the operating revenues of the so-called 
“Electric Bond and Share system”, defendants allege 
that the revenues of the operating public utility subsid¬ 
iary companies within such so-called system are derived 
principally from the sale of gas and electric energy, and 
that some part of such revenues is reflected in interest 
and dividend payments to the holding company defend¬ 
ants, and allege that defendant Bond and Share receives 
substantial revenues from sources other than sales of 
either gas or electric energy within the United States. 

Deny that the electric properties in such so-called 
system constitute interstate groups, except in so far as 
transmission lines extend across state boundaries inter¬ 
connecting electric generating stations and transmission 
and distribution systems in different states. Allege that 
the electric public utility companies within the seven 
groups, referred to in the Bill, are predominantly intra¬ 
state companies engaged primarily in generation, distri¬ 
bution and sale of electric power and energy within the 
states in which they respectively operate, subject to the 
jurisdiction and control of such states and the regulatory 
authorities thereof, and that the transmission of electric 
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energy across state boundaries is generally accomplished 
by the generating company for subsequent sale by it (or 
in some instances by associate companies) at retail 
within the state to which such energy is transmitted. 
Admit, however, that, in certain cases specifically re¬ 
ferred to in the separate defense, and the jexhibits 
thereto, some of the subsidiary electric utility companies 
of the holding companies described in the Bill I do sell 
electric energy moving across state boundaries,; to the 
extent and in the approximate amounts set forth 
126 in such separate defense and the exhibits thereto. 

Such electric utility companies are not comnion car¬ 
riers and their interstate business, if any, is severable and 
distinct from their intrastate business. 

Deny that the gas properties in such so-called i system 
form interconnected interstate systems for the produc¬ 
tion and transmission of manufactured and natural gas. 
Allege that some of said gas properties are entirely intra¬ 
state, both as to production, transmission and sale, and 
that others of said gas properties engage primarily in 
intrastate production, distribution and sale of natural or 
manufactured gas, having as a minor and distinct portion 
of their business the transmission of gas produced jor pur¬ 
chased by them in one state across a state boundary to an¬ 
other state, where it is distributed and sold at Reduced 
pressure and at retail, subject to the jurisdiction ajid con¬ 
trol of said state and the regulatorv authorities thereof. 
Allege that others of said gas properties do have extensive 
pipe line facilities crossing state boundaries by| which 
large amounts of gas are transmitted from one state to 
another, for retail sale at reduced pressure in the ^tate to 
which transmitted by the same company (or in sqme in¬ 
stances by associate companies), subject to the jurisdiction 
and control of such state and its regulatory authorities. 
Admit, however, that in certain cases specifically referred 
to in the separate defense and the exhibits thereto, qertain 
of such gas utility companies sell natural or manufactured 
gas moving across state boundaries, to the extent gnd in 
the approximate amounts set forth in such separate de¬ 
fense and the exhibits thereto. Such gas utility companies 
are not common carriers and their interstate business, if 
any, is severable and distinct from their intrastate 
business. ! 
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4. Par. VII, subpar. 1, p. 6—Deny that since December 
1, 1935, or prior thereto, defendants Bond and Share, 
American Gas, American Power & Light Company, Na¬ 
tional Power & Light Company, Electric Power & Light 
Corporation, United Gas Corporation, Power Securities 
Corporation, Lehigh Power Securities Corporation 
127 or Easton Consolidated Electric Company, or any 
of them, have engaged or will engage in selling, 
transporting, transmitting or distributing either natural of 
manufactured gas or electric energy. Deny that since De¬ 
cember 1, 1935 or prior thereto, any of the defendants 
have owned or operated or will own or operate utility as¬ 
sets for the transportation, transmission or distribution of 
natural or manufactured gas or electric energy in inter¬ 
state commerce or across state boundaries, except that: 
defendants Idaho Power Company, Utah Power & Light 
Company, The Montana Power Company, Nebraska Power 
Company, Pacific Power & Light Company, Appalachian 
Electric Power Company, The Ohio Power Company and 
The Washington Water Power Company in some instances 
transmit, and in other instances sell, electric energy across 
state boundaries, and defendant United Gas Public Serv¬ 
ice Company transmits, and in some cases sells, gas across 
state boundaries. Certain subsidiaries of certain of the 
defendants, in some cases transmit, and in some cases sell, 
electric energy or gas across state boundaries. The ex¬ 
tent which these defendants, and the subsidiary companies 
of any of the defendants, transmit or sell electric energy 
or gas across state boundaries is stated in the separate de¬ 
fense and the exhibits thereto. 

Par. VII, subpar. 2, p. 6—Deny that defendant Bond 
and Share is engaged or will engage in taking steps in 
the performance of service, sales or construction con¬ 
tracts, or the performance of similar contracts, but 
admit that Ebasco Services Incorporated, a wholly owned 
subsidiary company of defendant Bond and Share, is en¬ 
gaged and will take steps in the performance of service 
contracts, and that Phoenix Engineering Corporation, a 
wholly owned subsidiary of said Ebasco Services Incor¬ 
porated, will take steps in the performance of service and 
construction contracts. 

Deny that i defendant American Gas has entered into 
service, sales or construction contracts, but admit that it 
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has made arrangements whereby it has msjde avail- 

128 able and rendered and will continue to make avail¬ 
able and render to its subsidiary operating public 

utility companies services of the nature described] in para¬ 
graph XXII of the Bill. | 

Deny that either defendant Bond and Share oif defend¬ 
ant American Gas or Ebasco Services Incorporated, or 
Phoenix Engineering Corporation, has made or Will make 
or perform any sales contracts with public utility com¬ 
panies or holding companies, or is engaged in sfelling or 
will sell goods to public utility companies or holding com¬ 
panies. | 

Par. VII, subpar. 3, p. 7—Defendants are without knowl¬ 
edge whether they will in the future distribute jor make 
public offerings for sale or exchange of their owti securi¬ 
ties or the securities of their subsidiary companies or af¬ 
filiates, or anv thereof. I 

Par. VII, subpar. 4, p. 7—Defendants are without knowl¬ 
edge whether they will in the future acquire or ifegotiate 
for the acquisition of securities of their subsidiary com¬ 
panies or affiliates or of public utility or holding com¬ 
panies. j 

Par. VII, subpar. 5, p. 7—Deny that either defendant 
Bond and Share or defendant American Gas have engaged 
since December 1, 1935, or will engage in business in inter¬ 
state commerce. j 

Deny that any of the defendants have engaged or will 

engage in interstate commerce, except to the extjent that 
any of the acts specified in the separate defense;and the 
exhibits thereto, may be held to constitute interstate com¬ 
merce. j 

Par. VII, subpar. 6, pp. 7-8—Deny that defendant Bond 
and Share owns, controls or holds voting securities of 
any electric or gas public utility company, but adjmit that 
it owms voting securities of defendant holding companies 
as alleged in Paragraph VIII of the Bill, which defend¬ 
ants in turn own voting securities of electric and gas 
utility subsidiary companies. The extent to whjch sub¬ 
sidiary companies of the defendants, or any jthereof, 

129 sell, transport, transmit or distribute natural or 
manufactured gas or electric energy, or owrji or op¬ 
erate utility assets therefor, across state boundaries, is 

8—6654a i 
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set forth in the separate defense and the exhibits thereto, 
and except to the extent that transactions therein set forth 
may be held to constitute interstate commerce, defendants 
deny that subsidiary companies of said defendants are en¬ 
gaged in interstate commerce or in the ownership of utility 
assets therefor. 

Par. VII, subpar. 7, p. 8—Deny that any subsidiary com¬ 
pany of defendant Bond and Share is engaged in the per¬ 
formance of sales contracts or in selling goods to public 
utility companies or holding companies. 

5. Pars. IX, X, XI, XII and XIII, pp. 9-13—Deny the 
allegations of these paragraphs that defendants respec¬ 
tively own 44 substantially all” of the voting securities of 
the subsidiary companies so specified in said paragraphs, 
except to the extent stated in the separate defense, where 
the percentages of said securities owned by defendants are 
accurately set forth. In this connection defendants do not 
deny that the ownerships so specified are in each case suf¬ 
ficient to constitute voting control for the purpose of elec¬ 
tion of directors and other matters requiring stock vote. 

Par. XII, subpar. 1, p. 11—Deny that United Production 
Corporation, Southern Gas & Fuel Company and Compania 
Mexieana de Gas, S. A. are public utility companies. 

Par. XIII, subpar. 1 , p. 12 — Deny that Susquehanna Gas 
Company is a public utility company. Deny that defend¬ 
ant Pennsylvania Power & Light Company owns any of the 
voting securities of The Carlisle Gas and Water Company, 
Columbia Gas Company, Pine Grove Electric Light, Heat 
& Power Company, or Shenandoah Light, Heat and Power 
Company, and allege that pursuant to the provisions of 
an order of the Public Service Commission of the Com¬ 
monwealth of Pennsylvania dated November 25, 
130 1935, such companies and the properties and busi¬ 

ness thereof were merged into or consolidated with 
those of defendant Pennsylvania Power & Light Company, 
and further allege that said defendant Pennsylvania 
Power & Light Company, in addition to owning all or sub¬ 
stantially all of the voting securities of Lehighton Electric 
Light and Power Company, as alleged in the Bill, also owns 
or controls 50% of the voting securities of Stanton Op¬ 
erating Company and approximately 27% of the voting 
securities of Conestoga Transmission Company, which are 
electric utility companies. 
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6. Par. XIV, p. 13—Allege that the exemption of| the com¬ 

panies named in said paragraph from the provisions of the 
Holding Company Act under the terms of the rule set forth 
in Exhibit A attached to the Bill is a temporary exemption 
existing in the sole discretion of the plaintiff and that such 
companies have no means of knowing whether said exemp¬ 
tion will continue after February 2, 1936; that siich com¬ 
panies are subsidiary companies of the defendant Bond 
and Share and of their respective holding companies, within 
the meaning of Section 2(a) (8) of the Act, an^ are not 
entitled to exemption or to claim exemption as subsidiary 
companies under said Act, and that exemption of Said com¬ 
panies as holding companies will be without substantial 
value to them if defendant Bond and Share or their respec¬ 
tive holding companies shall be required to register under 
the Act, as such companies would remain subsidiary com¬ 
panies subject to all or practically all the provisions of said 
Act. | 

i 

7. Par. XV, subpar. 1, pp. 14-16—Deny that electric 
energy is transmitted in interstate commerce, or that lines, 
assets or facilities therefor are owned, leased or Operated, 
by the defendants or any of them or by any of their sub¬ 
sidiary companies except in the manner and to the extent 
alleged in the separate defense and the exhibits thereto and 
except in so far as the transactions therein described may 

be held to constitute interstate commerce. Defend- 

i 

131 ants admit that the figures stated in the tables set 
forth on pages 15 and 16 of the Bill are substantially 
correct on the premises stated and defined on said page 15, 
but deny that the electric energy transmitted across state 
boundaries is transmitted in interstate commerce or is 
“interstate electric energy” except in so far as sales of 
such electric energy in the manner and amounts ^et forth 
in the separate defense and the exhibits thereto [ may be 
held to constitute interstate commerce, and defendants 
refer thereto for a statement of the facts. Defendants 
deny that the act of selling electric energy acrqss state 
boundaries in itself constitutes interstate commerce subject 
to Federal regulation or control. j 

In admitting the figures stated in the table set forth on 
said pages 15 and 16, defendants further allege thht while 
the figures are approximately accurate on the basjs of in¬ 
formation available, it is impossible to state such figures 
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with complete accuracy because of mechanical difficulties 
of measurement, including the absence of state line meters, 

the records in certain cases having been kept only for the 
purpose of showing net deliveries or transfers. Further¬ 
more, the figures stated include duplications of more than 
1,184,000,000 kilowatt hours, substantially as follows: 

American Gas and Electric Systern: In 1933 The Ohio 
Power Company delivered at or near the Ohio-Indiana 
boundary approximately 300,000,000 kilowatt hours to In¬ 
diana & Michigan Electric Company, which figure is in¬ 
cluded in the total quantities of electric energy and so- 
called interstate electric energy handled by said Indiana 
& Michigan Electric Company and The Ohio Power Com¬ 
pany. 

In 1933 The Ohio Power Company delivered at or near 
the Ohio-West Virginia boundary approximately 100,000,- 
000 kilowatt hours to Appalachian Electric Power Com¬ 
pany and this transaction is included in the total quantities 
of electric energy and so-called interstate electric energy 
handled by each of said companies. In the same 
132 year, Appalachian Electric Power Company deliv¬ 
ered at or near said Ohio-West Virginia boundary 
approximately 100,000,000 kilowatt hours to The Ohio 
Power Company and this transaction is also included in 
the total quantities of electric energy and so-called inter¬ 
state electric energy handled by each of said companies. 

American Power & Light System: Minnesota Power & 
Light Company in 1933 delivered at or near the Minne- 
sota-Wisconsin boundary approximately 18,396,000 kilo¬ 
watt hours to Northern Power Company and this figure is 
included in the total quantities of electric energy and so- 
called interstate electric energy handled by both Minnesota 
Power & Light Company and Northern Power Company. 

Minnesota Power & Light Company in 1933 delivered at 
or near the Minnesota-Wisconsin boundary approximately 
12,351,000 kilowatt hours to Superior Water, Light and 
Power Company and this figure is included in the total 
quantities of electric energy and so-called interstate elec¬ 
tric energy handled by both Minnesota Power & Light 
Company and Superior Water, Light and Power Company. 

Electric Power & Light System: Louisiana Power & 
Light Company in 1933 delivered at or near the Louisiana- 
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Arkansas boundary approximately 164,973,000 kilowatt 
hours to Arkansas Power & Light Company and this figure 
is included in the total quantities of electric eiiergy and 
so-called interstate electric energy handled by both Louisi¬ 
ana Power & Light Company and Arkansas Powdr & Light 
Company. 5 

Louisiana Power & Light Company in 1933 delivered at 
or near the Louisiana-Mississippi boundary approximately 
126,559,000 kilowatt hours to Mississippi Power & Light 
Company and this figure is included in the total quantities 
of electric energy and so-called interstate electric energy 
handled by both Louisiana Power & Light Company and 
Mississippi Power & Light Company. j 

133 Notional Power & Light System ; In 1933 Carolina 
Power & Light Company delivered to Tennessee Pub¬ 
lic Service Company at or near the Tennessee-Xoirth Caro¬ 
lina boundary approximately 89,821,000 kilowatt hours 
which figure is included in the total quantities of electric 
energy handled, and as representing the so-called interstate 
electric energy handled, bv said Tennessee Public Service 

V.^ • 7 * 

Company and is also included in the total quantities of elec¬ 
tric energy and the so-called interstate energy hahdled by 
said Carolina Power & Light Company. 

In addition, in 1933 Carolina Power & Light (pompany 
itself delivered at a point at the North Carolina^Virginia 
boundary and arranged for Tennessee Public Service Com¬ 
pany, an associate company, to deliver at Kingsport, Ten¬ 
nessee, approximately 260,000,000 kilowatt hours of electric 
energy to Appalachian Electric Power Company, and this 
transaction is included in the total quantities of electric 
energy and so-called interstate electric energy hafidled by 
both Carolina Power & Light Company and Appalachian 
Electric Power Company. In the same year Appalachian 
Electric Power Company delivered to Carolina Power & 
Light Company itself, or to Tennessee Public Service Com¬ 
pany for the account of said Carolina Power & Light Com¬ 
pany at the same points of delivery, approximately 12,500,- 
000 kilowatt hours and this transaction is included in the 
total quantities of electric energy and the so-called inter¬ 
state electric energy handled by both Appalachian 'Electric 
Power Company and Carolina Power & Light Company. 

8. Par. XV, subpar. 2, pp. 16-17—Deny that natural or 
manufactured gas is transmitted in interstate commerce by 


1 
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the gas utility companies which are subsidiary companies 
of defendants United Gas Corporation or American Power 
& Light Company or that said gas utility companies own, 
lease or operate utility assets for such transmission or take 
part in such transmission except in the manner and to the 
extent that: the acts set forth in the separate defense and 
the exhibits thereto mav be held to constitute inter- 
134 state commerce. Deny that subsidiary companies of 
defendant United Gas Corporation own or operate 
utility assets for the transmission of or transmit or take 
part in the transmission of natural or manufactured gas 
in interstate commerce except to the extent that the acts 
set forth in the separate defense and the exhibits thereto 
may be held to constitute interstate commerce. Deny that 
Consolidated Gas Utilities Company is a subsidiary com¬ 
pany of United Gas Corporation. Deny that subsidiary 
gas public utility companies of defendant American Power 
& Light Company own or operate utility assets for the 
transmission of or transmit or take part in the transmission 
of either natural or manufactured gas in interstate com¬ 
merce except to the extent that the acts set forth in the 
separate defense and the exhibits thereto may be held to 
constitute interstate commerce. Defendants deny that the 
act of selling gas across state boundaries itself constitutes 
interstate commerce subject to Federal regulation or con¬ 
trol. 

9. Par. XVI, subpar. 1, p. 18—Deny that, except as here¬ 
inafter alleged, defendant Bond and Share organized de¬ 
fendants American Power & Light Company, Electric 
Power & Light Corporation, National Power & Light Com¬ 
pany or American Gas; deny that defendant Bond and 
Share had the purpose or intention of employing said com¬ 
panies as its corporate instrumentalities for the acquisi¬ 
tion, financing or control of operating public utility com¬ 
panies; deny that at the time of the organization of the 
said companies defendant Bond and Share acquired by sub¬ 
scription or purchase, or in exchange for property, voting 
securities of said companies in an amount sufficient to en¬ 
able it to dominate or control the affairs of said com¬ 
panies; deny that it retained voting securities in amounts 
sufficient to insure such domination and control. 

Allege that defendant Bond and Share took a leading 
part, and a substantial financial interest, in organizing or 












119 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AiL. 

i 

creating such financial or underwriting syndicates as 
13o were required or used in the organization of said 
defendant holding companies. In some leases de¬ 
fendant Bond and Share turned over to the newly organ¬ 
ized holding companies the stock of operating public utility 
companies owned by it; in others, the holding Companies 
acquired directly from former owners, other tha|n defend¬ 
ant Bond and Share, the stocks of such operating public 
utility companies. In other cases the holding Companies 
acquired from former owners, other than defendant Bond 
and Share, some stocks of operating public utility com¬ 
panies, and in addition thereto defendant Bond 4^d Share 
turned over to such holding companies some stock|s of oper¬ 
ating public utility companies owned by it. Upofi the com¬ 
pletion of the prerequisite financial arrangements, defend¬ 
ant Bond and Share became, in effect, managing hgent for 
the said syndicates in accomplishing the organization of 
said holding companies. The administrative, su 
investigating and clerical work was done by or 
direction of defendant Bond and Share. Defendant Bond 
and Share employed for the account of said syndicates, or 
the newly organized holding companies, attorneys,|auditors, 
engineers and such other professional or expert services 
as so required. Said work was done for the account of 
each of such newly organized holding companies,! and was 
paid for by them in such manner as may have be^n agreed 
upon in each particular case. The initial financial interest 
taken by defendant Bond and Share in each of saiil holding 
companies and the proportion of voting stock initially re¬ 
ceived by it or issued upon its order varied in j different 
cases. The remainder of the original issue of securities was 
distributed through syndicate participations or general or 
limited public subscriptions under the supervision of de¬ 
fendant Bond and Share. The defendant Bond ajid Share 
retained the voting securities originally acquired l}y it, and 
has subsequently purchased and acquired additional voting 
stock of said holding companies until it now has the 
amounts of such stock as alleged in paragraph i VIII of 
the Bill. I 

136 Denv that defendant Bond and Share has at anv 

• i J 

time completely dominated or controlled jthe cor¬ 
porate activities of said defendant holding companies, but 
admit that defendant Bond and Share has exercised and 


bervisory, 
under the 


i 
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now exercises such decree of influence and control over 
said companies as is inherent in its ownership of the voting 
securities of said companies, as alleged in paragraph VIII 
of the Bill, such influence and control being now exercised 
in the manner alleged in paragraph 3 hereof. 

Deny that defendant Bond and Share caused its own 
officers to be elected directors and officers of anv of the 
said defendant holding companies at the time of the or¬ 
ganization thereof, but admit that certain of its directors 
and executive officers were elected and remained directors 
and officers of each said defendant holding companies until 
after the passage of the Act. 

Deny that since the passage of the Act defendant Bond 
and Share caused the resignations of officers and directors 
of said holding companies or the election of certain of its 
executive officers as officers and directors of said defendant 
holding companies, either to create a management subject 
to the domination or control of defendant Bond and Share, 
or otherwise, but admit that such officers and directors 
resigned. 

Deny that the officers and directors of said defendant 
holding companies are persons designated by defendant 
Bond and Share, or are persons subject to the direction 
or control of defendant Bond and Share. 

10. Par. XVI, subpar. 2, p. 19—Deny that defendant 
Bond and Share caused defendants American Power & 
Light Compai'iy, Electric Power & Light Corporation and 
National Power & Light Company to enter into service 
contracts or that pursuant thereto defendant Bond and 
Share performed substantially all of the activities neces¬ 
sary to the conduct of such companies’ corporate business 
and functions^ but admit that up to a short time prior to 
the filing of the original Bill of Complaint herein, such 
service contracts existed, and officers and employees 
137 of defendant Bond and Share acted as the officers of 
said defendants, and administered their corporate 
activities, subject to the direction and control of the 
directors thereof. 

Deny that defendant Bond and Share assigned such 
service contracts with such holding companies to Ebasco 
Services Incorporated or that defendant Bond and Share 
itself or through Ebasco Services Incorporated or other¬ 
wise, does now or will continue to perform the services 
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provided for by said contracts, and allege that such con¬ 
tracts were cancelled subsequent to the passage df the Act 
and prior to the filing of the original Bill of (fomplaint 
herein. 

11. Par. XVI, subpar. 3, p. 19—Deny that the securities 
of the public utility companies owned by defendafits Amer¬ 
ican Power & Light Company, Electric Power! & Light 
Corporation, National Power & Light Company ai^d Ameri¬ 
can Gas were either transferred to them by defendant 
Bond and Share or purchased by them at the instance of 
said defendant, except to the extent hereinbefore set forth 
in paragraph 9 of this Answer. 

Deny that said defendant holding companies last above 
named perform no other function with reference to com¬ 
panies the stock of which is owned by them, exceptj to serve 
as, or that they do serve as, a medium through which de¬ 
fendant Bond and Share may publicly finance tlie opera¬ 
tions of operating public utility companies or | through 
which defendant Bond and Share, either with a (Compara¬ 
tively small investment, or otherwise, may or does c^ominate 
or control the operations of operating public utility com¬ 
panies, and allege that each of said defendant holding com¬ 
panies is separately officered, staffed, directed and'financed 
(except that two officers and directors of defendant Bond 
and Share are also directors of defendant American Gas) 
and functions as a corporate entity separate and distinct 
from that of defendant Bond and Share. | 

Denv that defendant Bond and Share has used said de- 
fendant holding companies as instrumentalities for 
138 dominating or controlling the operations oil operat¬ 
ing public utility companies. | 

Deny that all important questions of business pojlicy and 
personnel arising in the operations of the subsidiary public 
utility companies of said defendant holding companies are 
determined by defendant Bond and Share. Deny that said 
public utility companies are controlled or operated as com¬ 
ponent members of a single system. The method of opera¬ 
tion of said companies is hereinafter alleged in the Separate 
defense and the exhibits thereto. j 

12. Par. XVI, subpar. 4, p. 20—Deny that defendant 
Bond and Share has controlled or directed or now controls 
or directs the operations of any operating public utility 
companies by means of supervisory services rendered to 
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such companies, or otherwise, or that it caused any operat¬ 
ing public utility companies to negotiate or enter into serv¬ 
ice contracts for the performance of services substantially 
the same as those referred to in paragraph XVIII of the 
Bill, but admit that it entered into such contracts with manv 
of such companies. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, but admit 
that Ebasco Services Incorporated, renders services to 
operating public utility subsidiary companies of the de¬ 
fendant holding companies. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, supervises, 
directs or controls in any way the operations of its sub¬ 
sidiary operating public utility companies, but admit such 
supervision by Ebasco Services Incorporated as is provided 
for in such service contracts. 

13. Par. XVI, subpar. 5, p. 21—Deny that defendant 

Bond and Share has controlled or directed bv any means 
• * * 

or instrumentality the business and affairs of any public 
utility companies; that it has caused holding companies 
to purchase controlling interests in public utility 
139 companies; that it has constructed or caused operat¬ 
ing public utility companies to construct utility 
properties; that it has caused the purchase and construc¬ 
tion of utility properties or that it has caused the develop¬ 
ment of interconnections between properties of public 
utility subsidiary companies of the defendant holding com¬ 
panies, but admit that there has been a development of such 
interconnections between such public utility properties, 
and that defendant Bond and Share has assisted in and 
exerted a substantial influence in the development of the 
public utility properties of subsidiary companies of the 
other defendant holding companies. 

Deny that defendant Bond and Share, either in its own 
capacity or through the corporate organizations of the 
other defendants herein, or otherwise, is engaged or will 
engage in the transmission in interstate commerce of elec¬ 
tric energy or manufactured or natural gas. 

14. Par. XVI, subpar. 6, p. 21—Deny that defendant 
American Gas by virtue of the rendition of supervisory 
services or otherwise is itself engaged in the interstate 
transmission of electric energv. 

o * 
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15. Par. XVI, subpar. 7, p. 22—Deny that defendants 

Power Securities Corporation, Lehigh Power Securities 
Corporation or Houston Gulf Gas Company are either 
themselves, or through the instrumentality of their sub¬ 
sidiary public utility companies, engaged in the ipterstate 
transmission of electric energy or natural or manufactured 
gas. | 

16. Par. XVII, p. 22—Deny each and every allegation 
contained in paragraph XVII of the Bill. Allege tjhat such 
services have been rendered in the past, but that the con¬ 
tracts therefor have been cancelled as alleged in paragraph 
10 hereof and that such services are no longer rendered. 

17. Par. XVIII, pp. 24-29—Deny that defendant Bond 
and Share, in its own name or through Ebasco Serv- 

140 ices Incorporated, or otherwise, but admit that 
Ebasco Services Incorporated, by the use of the 
mails or means or instrumentalities of interstate cdmmerce, 
is and will be engaged in taking steps in the perfprmance 
of its existing service contracts with operating public utility 
companies. j 

Denv that under such contracts defendant Bond and 
Share, in its own name or through Ebasco Services Incor¬ 
porated, or otherwise, undertakes to render, but admit that 
Ebasco Services Incorporated for an agreed rate! of com¬ 
pensation based upon total monthly operating revenues 
undertakes to render, and does render, extensive Services, 
and that its client operating public utility companies agree 
to accept such services and to pay for the same, j 

Admit that the service contracts now being performed 
by Ebasco Services Incorporated provide for rendering 
services substantiallv the same as those referred to in 
paragraph XVIII of the Bill, but allege that no executives 
or other members of the organizations of defendant Bond 
and Share or of Ebasco Services Incorporated are I serving 
as officers or directors of said client operating companies 
doing business in the United States. 

18. Par. XIX, p. 29—Deny that defendant Bdnd and 
Share itself or through the instrumentality of Ebasco Serv¬ 
ices Incorporated, or otherwise, controls or directs the 
purchasing of or purchases the materials, supplies or 
equipment required by operating public utility conjipanies, 
but admit that Ebasco Services Incorporated, as .part of 
the general services rendered to its client operating public 
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utility companies, renders certain advisory and other serv¬ 
ices in connection with the purchasing of some, but not all, 
of the materials, supplies and equipment required by said 
operating public utility companies. 

Deny that defendant Bond and Share is now a party to 
anv contracts, agreements or understandings under which 
materials, supplies or equipment are purchased by or for 
the account of public utility operating companies, 
141 and deny that Ebasco Services Incorporated is a 
party to any contracts, agreements or understand¬ 
ings with any manufacturing company under which it 
undertakes to place orders with any such company for all 
or any material part of the materials, supplies and equip¬ 
ment required by its client public utility operating com¬ 
panies, but admit that Ebasco Services Incorporated has 
arranged for certain contracts with one or more inde¬ 
pendent manufacturing companies under which said Ebasco 
Services Incorporated enables its client operating public 
utility companies, if they so elect, to place with such manu¬ 
facturing companies orders for certain but not all of the 
materials, supplies and equipment which may be required 
by such client operating public utility companies, all as 
more fully set forth in paragraph 38 of the separate defense. 

Deny that defendant Bond and Share, either in its own 
name or through the instrumcntalitv of Ebasco Services 
Incorporated, or otherwise, or that said Ebasco Services 
Incorporated; purchases any materials, supplies or equip¬ 
ment for the account of public utility operating companies, 
but admit that Ebasco Services Incorporated makes pur¬ 
chases as agent for its client companies, and, by volume 
contracts negotiated with manufacturing and supply com¬ 
panies, enables its client operating public utility companies 
to purchase annually materials, supplies and equipment 
valued at several millions of dollars. 

Denv that defendant Bond and Share or said Ebasco 

mi 

Services Incorporated either causes or will cause any of 
such materials, supplies and equipment to be shipped in 
interstate commerce, except, as to Ebasco Services Incor¬ 
porated, to the extent alleged in said paragraph 3S of the 
separate defense. 

19. Par. XX, p. 30—Deny that defendant Bond and 
Share, through Phoenix Engineering Corporation or other¬ 
wise, but admit that Phoenix Engineering Corporation, in 
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accordance with the terms of the service contracts now in 

l 

effect between Ebasco Services Incorporated and the 
142 operating public utility companies as hereinabove 
set forth, in the ordinary course of its business by 

the use of the mails or means or instrumentalities 6f inter- 

| 

state commerce, negotiates and enters into construction 
contracts with operating public utility companies. 

Deny that defendant Bond and Share, through JPhoenix 
Engineering Corporation or otherwise, but adnkit that 
Phoenix Engineering Corporation, in the ordinar^ course 
of its business, by use of the mails or means or instrumen¬ 
talities of interstate commerce, is engaged in taking steps 
in connection with the performance of such construction 
contracts. i 

20. Par. XXI, p. 31—Deny that defendant Boind and 

Share and Ebasco Services Incorporated, or either qf them, 
have caused the securities of defendant American;Gas or 
of its subsidiaries to be offered for sale or distributed or 
sold in interstate commerce, and allege that they are with¬ 
out knowledge whether they will take any steps in the per¬ 
formance of financial services for defendant American Gas 
or its public utility subsidiary companies. j 

21. Par. XXII, pp. 31-32—Deny that services rendered 
by defendant American Gas are performed in consideration 
of an agreed rate of compensation paid to defendant Ameri¬ 
can Gas, and allege that such services are rendered to the 
operating public utility companies at the cost thereof to 
defendant American Gas, which cost is apportioned between 
said companies and includes no profit or fee payable to 
defendant American Gas in excess of such cost. j 

22. Par. XXIII, pp. 33-35—Deny that defendant Bond 
and Share, either in its own name or through its subsidiary 
Ebasco Services Incorporated, or through said phoenix 
Engineering Corporation, or otherwise, since Deceihber 1, 
1935 has engaged in a business in interstate com¬ 


merce. 


143 Deny that the performance of service or construc¬ 
tion contracts by Ebasco Services Incorporated or 
Phoenix Engineering Corporation contemplates or requires 
a continuous or regular intercourse in interstate coirimerce, 
but admit that such contracts require the transportation 
across state boundaries of papers, reports and fonjns be¬ 
tween the office of Ebasco Services Incorporated qiid its 



126 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


client operating companies, and admit that the information 
furnished by Ebasco Services Incorporated in connection 
with the exchange of apparatus results in the transporta¬ 
tion of certain apparatus across state boundaries between 
the place of business of the company selling such apparatus 
and the place of business of the company purchasing such 
apparatus. 

Deny that defendant Bond and Share, pursuant to these 
service contracts, or otherwise, sends persons from its 
offices in New York to operating public utility companies, 
but admit that Ebasco Services Incorporated and Phoenix 
Engineering Corporation are required to send, and do send, 
sponsors, operating specialists, engineers and other em¬ 
ployees from their offices in New York to the states in which 
such public utility companies served by them operate. 

Deny that defendant Bond and Share, through its officers 
or employees or otherwise, performs any services pursuant 
to such service contracts by any means or instrumentality 
whatsoever, but admit that the accounting, financial and 
other services performed pursuant to said contracts by the 
officers and employees of Ebasco Services Incorporated and 
Phoenix Engineering Corporation from the offices of said 
companies in New York City, for public utility operating 
companies in other states, are performed in part by means 
of interstate communication and instrumentalities of inter¬ 
state commerce. 

Denv that either defendant Bond and Share or said 
Ebasco Services Incorporated enters into contracts for the 
sale of equipment or supplies to said client operating com¬ 
panies. 

144 Deny that defendant Bond and Share, either in its 
own name or through Ebasco Services Incorporated, 
or otherwise, but admit that Ebasco Services Incorporated, 
in accordance with the provisions of the contracts with 
its client operating companies, arranges for the making of 
contracts under which manufacturing or other companies 
sell equipment and supplies to said client companies, which 
contracts are performed in part by means or instrumen¬ 
talities of interstate commerce. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, but admit 
that said Ebasco Services Incorporated, in accordance with 
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I 

I 

the provisions of its contracts with client operating com¬ 
panies, arranges for the transportation by means or; instru¬ 
mentalities of interstate commerce of equipment a^Ld sup¬ 
plies to client companies. j 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, but admit 
that Ebasco Services Incorporated, in accordance with the 
terms of contracts with its client operating companies, fur¬ 
nishes information and services in connection wjith the 
exchange of apparatus by means of which purchases, sales 
and exchanges of second hand apparatus and materials are 
made between and among client companies, and between 
client companies and other companies, and that the conduct 
of such apparatus exchange contemplates and requires ship¬ 
ments of apparatus and materials by means or instrumen¬ 
talities of interstate commerce. 

Deny that defendant Bond and Share, either in }ts own 

_ ___ i 

name or through Ebasco Services Incorporated, 0r that 

Ebasco Services Incorporated, negotiates or takes jeharge 
of the sale or distribution in interstate commerce of securi¬ 
ties of client operating companies, and deny that at this 
time either of said companies directs the sale of securities 
of client companies to persons in the territories whi^h they 
serve. i 

i 

Denv that defendant Bond and Share, either in its own 
name, or through Ebasco Services Incorporated, or 
145 through Phoenix Engineering Corporation, br that 
Ebasco Services Incorporated itself, but adipit that 
Phoenix Engineering Corporation, purchases and arranges 
for the shipment of materials, supplies and equipment, by 
means or instrumentalities of interstate commerce hs con- 

i 

templated in and required by the construction contracts 
negotiated and entered into as hereinabove set forth. 

Deny that defendant Bond and Share receives, either in 
its own name, or through Ebasco Services Incorporated, or 
through Phoenix Engineering Corporation, but admit that 
Ebasco Services Incorporated and Phoenix Engineering 
Corporation receive, compensation from their client com¬ 
panies for the performance of the services referred to in 
paragraph XXIII of the Bill. 

Deny that the performance for compensation of services 
by Ebasco Services Incorporated or by Phoenix Engineer- 
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ing Corporation, referred to in paragraph XXIII of the 
Bill constitutes a business in interstate commerce. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, or through 
Phoenix Engineering Corporation, is engaged in interstate 
commerce. 

23. Par. XXIV, p. 35—Deny that defendant American 
Gas is engaged in rendering construction services for its 
subsidiary operating public utility companies, or that the 
performance of any services rendered by it to such com¬ 
panies requires any intercourse or transportation in inter¬ 
state commerce except of reports, stationery, forms and 
clerical material, the use of facilities of interstate commerce 
in the transportation of officers and employees, and inter¬ 
state communication by use of the mails, telephone and 
telegraph. 

Deny that i the performance of any services, as herein¬ 
before admitted, by defendant American Gas constitutes 
engaging in business in interstate commerce, or that said 
defendant is engaged in any business in interstate com¬ 
merce. 

146 As a Separate and Distinct Defense and bv Wav of 

* » 

Counterclaim and Cross-Bill. 

Defendants jointly and severally allege: 

24. Defendant Bond and Share and defendants American 
Gas, American Power & Light Company, Electric Power 
& Light Corporation, National Power & Light Company, 
United Gas Corporation, Power Securities Corporation, Le¬ 
high Power Securities Corporation and Easton Consolidated 
Electric Company, which defendants other than Bond and 
Share are hereinafter sometimes referred to collectively as 
“holding company defendants”, are duly organized and 
existing corporations, the states in which they are incorpo¬ 
rated and of which they are citizens and residents and the 
locations of offices respectively maintained by them for the 
transaction of business being: 
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Defendant. 

Electric Bond and Share 
Company 

American Gas and Electric 
Company 

American Power & Light 
Company 

Electric Power & Light 
Corporation 

National Power & Light 
Company 

United Gas Corporation 

Power Securities Corporation 

Lehigh Power Securities 
Corporation 

Easton Consolidated Electric 
Company 


State of 
Incorporation. 

New York 

New York 

Maine 

Maine 

New Jersey 

Delaware 

New Hampshire 

Delaware 

New Jersey 


Location of 

Office. 

1 

New York, N. Y. 
New York, N. Y. 
New York, N. Y. 

I 

New Yofk, N. Y. 

i 

New Yolk, N. Y. 
New York, N. Y. 
New Yoifk, N. Y. 

New York, N. Y. 

Allentowjn, Pa. 


147 Defendants Appalachian Electric Power Cjompany, 
The Ohio Power Company, The Scranton j Electric 
Company, Atlantic City Electric Company, Idahb Power 
Company, Utah Power & Light Company, United (iJas Pub¬ 
lic Service Company, Houston Gulf Gas Compajnv, The 
Montana Power Company, Nebraska Power Company, Pa¬ 
cific Power & Light Company, The Washington Water 


Power Company and Pennsylvania Power & Ligfit Com¬ 
pany, which defendants are hereinafter sometimes referred 
to collectively as “operating company defendants” but 
which are also holding companies as hereinafter sgt forth, 
are duly organized and existing corporations, the States in 
which they are incorporated and of which they are citizens 
and residents and the locations of their respective principal 
offices for the transaction of business being: 


Defendant. 

Appalachian Electric Power 
Company 

The Ohio Power Company 
The Scranton Electric Company 
Atlantic City Electric Company 
Idaho Power Company 
Utah Power & Light Company 

United Gas Public Service 
Company 

Houston Gulf Gas Company 
The Montana Power Company 
Nebraska Power Company 
Pacific Power & Light Company 
The Washington Water Power 
Company 

Pennsylvania Power & Light 
Company 


State of 
Incorporation. 

Virginia 

Ohio 

Pennsylvania 
New’ Jersey 
Maine 
Maine 


Delaware 
Delaware 
New Jersey 
Maine 
Maine 


Washington 

Pennsylvania 


9—6654« 


Principal 

Offijce 

i 

i 

i 

Roanoke, jVa. 
Canton, Qhio 
Scranton, I Pa. 
Atlantic City, N. J. 
Boise, Ida,ho 
Salt Lake City, 
Utah j * 

i 

Houston, Texas 
Houston, Texas 
Butte, Mdnt. 
Omaha, N^b. 
Portland, pre. 

Spokane, iVash. 

j 

Allentow’nj Pa. 


I 
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148 25. The plaintiff Securities and Exchange Com¬ 
mission is an independent agency in the executive 

branch of the Government of the United States with its 
principal office and domicile in the District of Columbia. 
The cross-defendants (made parties hereto by order of this 
Court) are administrative officers of the United States and 
are inhabitants of the District of Columbia. Thev are more 
particularly identified as follows: Homer S. Cummings 
(hereinafter referred to as the “Attorney General”) is At¬ 
torney General of the United States; James A. Farlev 
(hereinafter referred to as the “Postmaster General”) is 
the Postmaster General of the United States; James M. 
Landis, Robert E. Healy, George C. Mathews and James D. 
Ross (hereinafter referred to collectively as the “Commis¬ 
sioners”) are members of and constitute the Securities and 
Exchange Commission. 

The plaintiff and the cross-defendants threaten to per¬ 
form certain acts, and to subject defendants to certain pro¬ 
hibitions, liabilities, and penalties, under the pretended 
authority of Title I of that certain Act of Congress (Public 
No. 333—74th Congress—S. 2796; Title 15, Sections 79 to 
79z-G, both inclusive, U. S. C. A.), entitled “An Act to pro¬ 
vide for control and regulation of public-utility holding 
companies, and for other purposes”, approved August 26, 
1935, which Title I in Section 33 thereof is designated 
“Public Utility Holding Company Act of 1935” and for 
brevity may be sometimes hereinafter referred to as the 
“Holding Company Act”, or simply as the “Act”. For 
reasons hereinafter set forth, the threatened acts of the 
plaintiff and the cross-defendants are not authorized, and 
said Act is unconstitutional and void. The plaintiff and the 
cross-defendants are, therefore, whollv without authority to 
do those things with which they are charged herein. There 
has thus arisen between the plaintiff and the defendants 
and between the defendants and the cross-defendants an 
actual controversy in which the plaintiff and the cross- 

149 defendants assert and propose to exercise, and the 
defendants deny, their authority to prohibit, control, 

regulate or manage the business, affairs or acts of the de¬ 
fendants under any of the provisions of said Holding Com¬ 
pany Act. 

26. This is a civil suit in equity, wherein the matter in 
controversy exceeds the sum or value of $3,000, exclusive 
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of interest and costs, arises under the Constitution and 
laws of the United States, and is within the eqriity juris¬ 
diction of this Court. This is also a case of actual contro¬ 
versy involving civil and property rights of \jhich this 
Court, pursuant to Section 274 (d) of the Judicial Code 
(Title 28, Section 400, U. S. C. A.) has jurisdiction to de¬ 
clare rights and other legal relations and the defendants 
are interested parties petitioning for such declaration and 
for such further relief by injunction or otherwise as may 
be necessary or proper. 

27. Section 2(a) of Said Holding Company Abt defines 

(in its numbered paragraphs hereinafter set fortli) the fol¬ 
lowing, among other, terms: (3) Electric utility (company, 
(4) Gas utility company, (5) Public-utility company, (7) 
Holding company, (8) Subsidiary company, (9) | Holding- 
company system, (10) Associate company, (ll)j Affiliate, 
(12) Registered holding company, (16) Security, (17) Vot¬ 
ing security, (19) Service contract, (20) Sales contract, 
(21) Construction contract, (29) Integrated public-utility 
system. When such terms are hereinafter usedj they are 
used in their statutory sense, as thus defined in saijd Section 
2(a) of said Holding Company Act. j 

28. Defendant Bond and Share is a holding coihpany, in 
that it owns ten per centum or more (the exact percentages 
being hereinafter stated in paragraph 39 and Exhibit VI 
hereof) of the outstanding voting securities of the follow¬ 
ing named defendants, each of which is likewise a 

150 holding company, to wit: American Gas, American 
Power & Light Company, Electric Powerj & Light 
Corporation and National Power & Light Company. De¬ 
fendant Bond and Share also owns approximately seven 
per centum of the outstanding voting securities of defend¬ 
ant United Gas Corporation, which is also a holding com¬ 
pany. | 

Descriptions of each of said holding compan\[ defend¬ 
ants and of the subsidiary companies thereof arid of the 
facts and circumstances which constitute each of! said de¬ 
fendants herein a holding company are hereinafter set 
forth in paragraphs 32 to 36 hereof. j 

i 

Defendant Bond and Share does not own, control, or 
hold with power to vote any voting securities ot any of 
the holding company defendants or operating bompany 
defendants other than as above set forth. ! 


i 

i 
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Defendant Bond and Share’s investment in the securities 
of the holding company defendants herein has exceeded, 
and now exceeds, the sum of $200,000,000. Defendant Bond 
and Share also owns bonds of operating public utility sub¬ 
sidiary companies of the holding company and operating 
company defendants which cost said defendant approxi¬ 
mately $10,600,000 and which have a present value of ap¬ 
proximately $11,700,000. 

Defendant Bond and Share now has outstanding 1,155,- 
655 shares of $6 Preferred Stock, 300,000 shares of $5 
Preferred Stock and 5,267,147 shares of Common Stock 
held, in the aggregate, by approximately 130,000 stockhold¬ 
ers who reside in every state in the United States and in 

* 

manv foreign countries. Each share of stock has one vote. 
More than a majority of said stockholders reside outside 
the State of New York, in which said defendant is incorpo¬ 
rated. No stockholder owns more than 1.1 per centum of 
the presently outstanding stock of said defendant Bond and 
Share. 

29. Defendant Bond and Share also owns more than ten 
per centum of the outstanding voting securities of 

151 American & Foreign Power Company Inc., which is 
a holding company, through its ownership of voting 
securities of certain holding companies and of certain pub¬ 
lic utility companies which operate solely in countries out¬ 
side the boundaries of the United States. 

Said defendant Bond and Share also has investments 
in the common stock and other securities of other public 
utility holding companies. These investments, while sub¬ 
stantial in amount, are small in proportion to the aggregate 
voting stock of said companies and insufficient to constitute 
said defendant either a holding company or an affiliate of 
said companies as defined in said Holding Company Act, 
and said defendant has no service arrangement, common 
directors or other affiliation with said companies except 
that of investment. 

30. Defendant Bond and Share also owns all the out¬ 
standing capital stock of Ebasco Services Incorporated, a 
corporation organized under the laws of New York, which 
furnishes certain services, as more fully alleged in para¬ 
graph 38 hereof, to all or substantially all of the public 
utility companies which are subsidiary companies of the 
defendant holding companies above mentioned, other than 
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• j 

i 

j 

defendant American Gas, to which company and jits subsid¬ 
iary companies no such services are furnished. Ebasco 
Services Incorporated in turn owns all or substantially all, 
of the outstanding capital stock of (a) Two Rector Street 
Corporation, a New York corporation which owns an office 
building at No. 2 Rector Street, New York, N. Y[, (b) Em- 
prezas Electricas Brasileiras, S. A., a corporation of the 
Republic of Brazil which renders certain service^ to public 
utility companies operating in Brazil which are indirect sub¬ 
sidiary companies of the above mentioned American & For¬ 
eign Power Company Inc., and (c) Phoenix Engineering 
Corporation, a Delaware corporation which renders engi¬ 
neering services to certain of the public utility pompanies 
which arc subsidiary companies of the holding; company 
defendants. j 

152 31. By the terms of paragraph (9) of Section 2(a) 

of said Holding Company Act, the defendant Bond 
and Share and the other holding company and pperating 
company defendants and the subsidiary companies of said 
defendants, consisting principally of operating public utility 
companies, constitute a so-called holding company system, 
and each of the other defendants individually with its sub- 
sidiarv holding and operating companies likewise consti¬ 
tutes a so-called holding company system. These com¬ 
panies, together with their interrelations and the principal 
business done by each of them, are described in the follow¬ 
ing paragraphs. j 

32. Defendant American Power & Light Compajny, here¬ 
inafter called “American Company’’, is a holding company 
in that it owns more than ten per centum (the respective 
percentages being indicated after the name of epch com¬ 
pany) of the outstanding voting securities of the following 
defendants and of the following electric and gas utijlitv com¬ 
panies which are conducting and for several years jlast past 
have conducted electric and/or gas utility businesses and 
incidentally in some cases other businesses in tljie states 
hereinafter mentioned: 

Central Arizona Light and Power Company ^98.04%) 
generates and distributes electric energy, and distributes 
natural gas, solely in Arizona. Florida Power i& Light 
Company (100%) generates and distributes electrip energy 
and gas solely in Florida. Kansas Gas and Electric Com¬ 
pany (90.55%) generates and distributes electric energy 
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solely in Kansas, except for the distribution of electric en¬ 
ergy to a few customers in Missouri. Minnesota Power Sc 
Light Company (93.03%) generates and distributes elec¬ 
tric energy in Minnesota and also makes certain sales of 
electric energy at the Minnesota-Wisconsin boundary. De¬ 
fendant The Montana Power Company (99.75%) generates 
and distributes electric energv and distributes natural gas 
in Montana and has a subsidiary company, Idaho 
153 Transmission Company, which distributes and deliv¬ 
ers electric energy in Idaho and has an insignificant 
amount of property in Montana. Montana Power Gas 
Company (99.99%) produces and transmits natural gas 
solely in Montana. Defendant Nebraska Power Company 
(88.39%) generates and distributes electric energy in Ne¬ 
braska, sells electric energy at or near the Iowa-Nebraska 
boundary^ and has a subsidiary company, Citizens Power Sc 
Light Company, which distributes in Iowa electric energy 
purchased in Nebraska and owns an insignificant amount of 
property in Nebraska. New Mexico Electric Service Com¬ 
pany (99.99%) generates and distributes electric energy 
solely in New Mexico. Northern Power Company (98.80%) 
transmits and distributes in Wisconsin electric energy pur¬ 
chased at the Minnesota-Wisconsin boundarv. Northwest- 
ern Electric Company (67.63%) generates and distributes 
electric energy in Oregon and Washington. Defendant 
Pacific Power Sc Light Company (94.66%) generates and 
distributes electric energv in Washington and Oregon and 
has a subsidiary company, Inland Power Sc Light Company, 
which generates and distributes electric energy in Wash¬ 
ington and generates electric energy in Oregon. Portland 
Gas Sc Coke Company (84.03%) manufactures and distrib¬ 
utes gas solely in Oregon, except for comparatively small 
distribution of such gas in Washington. Superior Water, 
Light and Power Company (66.56%) distributes electric 
energy and gas in Wisconsin. Texas Electric Service Com¬ 
pany (98.96%) generates and distributes electric energy 
solely in Texas. Texas Power & Light Company (96.76%) 
generates and distributes electric energy solely in Texas. 
Texas Public Utilities Corporation (99.95%) distributes 
electric energy and sells natural gas at wholesale solely in 
Texas. Defendant The Washington Water Power Com¬ 
pany (99.68%) generates and distributes electric energy in 
Washington and Idaho and has a subsidiary company, Che- 
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Ian Electric Company, which generates electric lenergy in 
Washington and Idaho. ! 

Defendants The Montana Power Company, ! Nebraska 
Power Company, Pacific Power & Light Company 

154 and The Washington Water Power Conipanv are 
holding companies in that they own all oj substan¬ 
tially all of the voting securities of the companies above 
designated as their respective subsidiary companies. 

None of the electric properties of the companies men¬ 
tioned in this paragraph 32 is physically interconnected 
or is capable of physical interconnection with \he prop¬ 
erties of the other companies mentioned in this pjaragraph 
32 into an “integrated public-utility system”, ajs defined 
in Section 2(a) (29) of the Act, which under normal con¬ 
ditions may be economically operated as a single intercon¬ 
nected and coordinated system, except that: j 

_ _ I _ 

(a) The properties of defendants The Washington Water 

Power Company and The Montana Power Company, most 
of the properties of Pacific Power & Light Company and 
tlie properties of Northwestern Electric Company, Inland 
Power & Light Company, Idaho Transmission Company 
and Chelan Electric Company are interconnected lj>y means 
of transmission lines. ! 

j 

(b) The properties of Minnesota Power & Li^ht Com¬ 

pany, Northern Power Company and Superior] Water, 
Light and Power Company, are interconnected by pieans of 
transmission lines. ! 

I 

(c) The properties of defendant Nebraska Powler Com¬ 
pany and its subsidiary company, Citizens Power & Light 
Company, are interconnected by means of distribution lines. 

(d) Most of the properties of Texas Electric j Service 
Company, Texas Power & Light Company and Texas Public 
Utilities Corporation, arc interconnected by means of trans¬ 
mission lines. 

A further description of said subsidiary companies of 
defendant American Company, and of other and non- 

155 utility direct and indirect subsidiary companies of 
said American Company, the business done by them 

and the extent to which said companies, or any thereof, are 
engaged in transmitting or selling electric energy or gas 
across state boundaries is given in Exhibit I, attached 
hereto and by reference made a part hereof. 
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33. Defendant Electric Power & Light Corporation, here¬ 
inafter called “Electric Company”, is a holding company 
in that it owns more than ten per centum (the respective 
percentages being indicated after the name of each com¬ 
pany) of the outstanding voting securities of the following 
defendant and of the following electric and gas utility com- 
panies which jare conducting and for several years last past 
have conducted electric and/or gas utilitv businesses and 

incidental!v in some cases other businesses in the states 

•> 

hereinafter mentioned: 

Arkansas Power & Light Company (90.22%) generates 
and distributes electric energy and distributes natural gas 
in Arkansas and both sells and purchases electric energy at 
state boundaries. Dallas Power & Light Company 
(69.98%) generates and distributes electric energy solely 
in Texas. Louisiana Power & Light Company (95.43%) 
generates and distributes electric energy and distributes 
natural gas in Louisiana and sells electric energy at state 
boundaries. Mississippi Power & Light Company (94.03%) 
generates and distributes electric energy and distributes 
natural gas in Mississippi and purchases electric energy 
at state boundaries. New Orleans Public Service Inc. 
(95.08%) generates and distributes electric energy and 
distributes natural gas (in emergencies manufactured gas) 
solely in Louisiana. Defendant Utah Power & Light Com- 
pany (92.38%) generates and distributes electric energy in 
Utah, Idaho and Wyoming and is itself a holding company 
in that it owns all or substantially all of the outstanding 
voting securities of: (a) Utah Light and Traction Com¬ 
pany, which owns but has leased to defendant Utah Power 
& Light Company electric generating plants and 
156 distributing systems in Utah; (b) The Western Colo¬ 
rado Power Company, which generates and dis¬ 
tributes electric energy in Colorado; and (c) Bountiful 
Light and Power Company, which distributes electric 
energv in Utah. 

Defendant Electric Company also owns all the outstand¬ 
ing voting securities of holding company defendant Power 
Securities Corporation, which is a holding company in that 
it owns 71.75% of the outstanding voting securities of de¬ 
fendant Idaho Power Company, which generates and dis¬ 
tributes electric energy in Idaho and Oregon. Said de¬ 
fendant Idaho Power Company is also itself a holding com- 
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pany in that it owns all or substantially all of the outstand¬ 
ing voting securities of its subsidiary company,! Nevada 
Power Company, which distributes electric energV in Ne¬ 
vada. | 

Defendant Electric Company also owns 61.589k of the 
outstanding voting securities of defendant United (pras Cor¬ 
poration, referred to in paragraph 34 hereof. I 

None of the electric properties of the companies men¬ 
tioned in this paragraph 33 is physically interconnected or 
is capable of physical interconnection with the properties 
of the other companies mentioned in this paragraph 33 into 
an “integrated public-utility system” which under normal 
conditions may be economically operated as a single inter¬ 
connected and coordinated system except that: ; 

(a) The properties of defendants Idaho Power Company 

_ ' I 

and Utah Power & Light Company and the properties of 
Utah Light and Traction Company, Bountiful Light and 
Power Company and Nevada Power Company aiie inter¬ 
connected bv means of transmission lines. j 

(b) The properties of Arkansas Power & Light Com¬ 
pany, Louisiana Power & Light Company, Mississippi 
Power & Light Companv and New Orleans Public iService 
Inc. are interconnected by means of transmission lines in 

the case of the Arkansas, Louisiana and Mississippi 
157 companies, and in the case of the New Orleans Public 
Service Inc. bv means of an emergenev inteitconncc- 

* # * * i 

tion between the Louisiana company and the New Orleans 
company at the New Orleans generating station of thje latter 
company. j 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant Electric Company, j and of 
other and non-utilitv direct and indirect subsidiary com- 

* I %/ 

panics of said Electric Company, the business done by them 
and the extent to which said companies, or any thereof, are 
engaged in transmitting or selling electric energy j or gas 
across state boundaries is given in Exhibit II, attached 
hereto and by reference made a part hereof. 

34. Defendant United Gas Corporation, hereinafter 
called “United Company”, is a holding company in!that it 
owns all of the outstanding voting securities of its principal 
subsidiary company, defendant United Gas Public Service 
Company, which is engaged in the production of natural gas 
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and oil and is a gas utility company engaged as such in the 
distribution of natural gas in Texas, Louisiana and Missis¬ 
sippi and also has natural gas pipe lines which extend into 
Alabama and Florida. 


Defendant United Gas Public Service Company is itself 
a holding company in that it owns all or substantially all 
of the outstanding voting securities of: (a) defendant 
Houston Gulf Gas Company, which is engaged in the pro¬ 
duction of natural gas and oil, is a gas utility company en¬ 
gaged as such in the distribution of natural gas in Texas 
and also is itself a holding company in that it owns all or 
substantiallv all of the outstanding voting securities of 
Houston Gas and Fuel Company, which distributes natural 
gas in Houston, Texas; (b) Northern Texas Utilities Com¬ 
pany, which operates natural gas production and distribu¬ 
tion facilities in Texas and (c) Southern Gas Utilities, Inc., 
which operates natural gas production and distribution 
facilities in Texas. 

158 Defendant United Company also owns substantial 
stock interests in Mississippi River Fuel Corpora¬ 
tion, operating in Louisiana, Arkansas, Missouri and Illi¬ 
nois and El Paso Natural Gas Company which with its sub¬ 
sidiary companies, operates in New Mexico, Texas, Ari¬ 
zona and the Republic of Mexico. Defendant United Gas 
Public Service Company also owns substantial stock inter¬ 
ests in Monroe Gas Company and Natural Gas Company, 
Inc., operating in Louisiana. None of these four companies 
is operated as a part, or considered to be a part, of the nat¬ 
ural gas system of said United Gas Public Service Com¬ 
pany. 


The natural gas properties of defendant United Gas Pub¬ 
lic Service Company and its several subsidiary companies 
above named comprise a single system for the production, 
transportation and distribution of gas, such system being 
fully interconnected either through transportation facilities 
of defendant United Gas Public Service Company and its 
subsidiary companies (or through transportation facilities 
belonging to other natural gas companies which have con¬ 
tracted to transport gas produced by said United Gas Pub¬ 
lic Service Company or its subsidiary companies), except 
in the case of a portion of said system in the Amarillo field 
in northern Texas which is not yet physically intercon- 
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nected, but which is capable of physical interconnection, 
with the remainder of said system. \ 

•f 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant United Company^ and of 
other and non-utility direct and indirect subsidiary com¬ 
panies of said United Company, the business done jby them 
and the extent to which said companies, or any thereof, are 
engaged in transporting or selling gas across state br inter¬ 
national boundaries is given in Exhibit III, attacliejd hereto 
and by reference made a part hereof. j 

35. Defendant National Power & Light Company, herein¬ 
after called “National Company”, is a holding conjipany in 
that it owns more than ten per centum (thd respec- 
159 tive percentages being indicated after the |iame of 
each company) of the outstanding voting securities 
of the following electric and gas utility companies which are 
conducting and for several years last past have conducted 
electric and/or gas utility businesses and incidentally in 
some cases other businesses in the states hereinafter men¬ 
tioned : I 

Birmingham Electric Company (100%) distributes and, 
in emergencies generates, electric energy solely jin Ala¬ 
bama. Carolina Power & Light Company (93.53%) gener¬ 
ates and distributes electric energy in North Carolina and 
South Carolina and both purchases and sells electric} energy 
at state boundaries. Holston River Electric Company 
(100%) distributes electric energy solely in Tennessee. 
Houston Lighting & Power Company (91.32%) generates 
and distributes electric energy solely in Texas. Memphis 
Power & Light Company (86.79%) generates and [distrib¬ 
utes electric energy and distributes natural gas (iji emer¬ 
gencies manufactured gas) in the State of Tennessee and 
also both sells and purchases small amounts of electric 
energy at state boundaries. Roanoke River Powelr Com¬ 
pany (100%) owns an undeveloped hydro-electric Mte and 
adjacent lands in Virginia and North Carolina and trans¬ 
mits certain electric energy through Virginia for delivery 
to the above named Carolina Power & Light Company. 
Tennessee Public Service Company (99.31%) generates 
and distributes electricity in the State of Tennessee and 
purchases electric energy at the Tennessee-North Carolina 
boundary. AVest Tennessee Power & Light Cdmpany 
(99.99% ) generates and distributes electric energy and dis- 


i 

i 

i 
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tributes natural gas (in emergencies manufactured gas) 
solelv in Tennessee. 

Defendant National Company also owns 99.66% of the 
outstanding voting securities of holding company defend¬ 
ant Lehigh Power Securities Corporation, hereinafter 
called “Lehigh Company/’ which has as subsidiary com¬ 
panies: (a) defendant Pennsylvania Power & Light Com¬ 
pany, which generates and distributes electric energy, man¬ 
ufactures and distributes manufactured gas and dis- 
160 tributes natural gas in Pennsylvania, effects certain 
interchanges of electric energy which may or does 

cross state boundaries and in turn has as subsidiary com- 

% 

panics: Lehighton Electric Light and Power Company, 
which distributes electric energy in Pennsylvania; Stanton 
Operating Company, which operates an electric generating 
plant in Pennsylvania, and Conestoga Transmission Com¬ 
pany, which owns but has leased to defendant Pennsylvania 
Power & Light Company an electric transmission line in 
Pennsylvania; (b) Lehigh Valley Transit Company, which 
has tiled a petition for reorganization under Section 77B of 
the Bankruptcy Act and is not a defendant herein, but which 
has a subsidiary company, defendant Easton Consolidated 
Electric Company, which in turn has a subsidiary company, 
The Edison Illuminating Company of Easton. Defendants 
Lehigh Company, Pennsylvania Power & Light Company 
and Easton Consolidated Electric Company are holding 
companies in that they each own more than 10 per centum 
of the voting securities of the companies above designated 
as their respective subsidiary companies. 

None of the electric properties of the companies men¬ 
tioned in this paragraph 35 is physically interconnected or 
is capable of physical interconnection with the properties 
of the other companies mentioned in this paragraph 35 into 
an “integrated public-utility system” which under normal 
conditions may be economically operated as a single inter¬ 
connected and coordinated system, except that: 

(a) Substantially all of the properties of defendant 
Pennsylvania Power & Light Company and its electric util¬ 
ity subsidiary companies and of Lehigh Valley Transit 
Company are interconnected by means of transmission 
lines. 

(b) The properties of Carolina Power & Light Company, 
Tennessee Public Service Company, Holston River Electric 
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Company ancl Roanoke River Power Comppny are 

161 interconnected (in part by means of transmission 
lines owned by other interests which have contracted 

to transmit electric energy for delivery to Caroling Power 
& Light Company) by means of transmission lines.! 

(c) The properties of Memphis Power & Light Company 
and West Tennessee Power & Light Company are intercon¬ 
nected bv means of transmission lines. I 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant National Company and of 

other and non-utilitv direct and indirect subsidiatfv com- 

* •> 

panies of said National Company, the business done by 
them and the extent to which said companies, or any ^hereof, 
are engaged in transmitting or selling electric energy across 
state boundaries is given in Exhibit IV attached hereto and 
by reference made a part hereof. ; 

In addition to the companies named in said Exhijbit IV, 
defendant National Company also owns approximately 
17% of the outstanding voting securities of Memphis Nat¬ 
ural Gas Company, a natural gas pipe line company which 
transmits gas from Louisiana through Arkansas and 
Mississippi into Tennessee. The latter company is a con¬ 
trolled subsidiary company of another corporation in no 
way related to defendant National Company or its sub¬ 
sidiary companies. I 

36. Defendant American Gas is a holding company in 
that it owns all or substantially all of the outstanding vot¬ 
ing securities of the following defendants and of the follow¬ 
ing electric utility companies which are conducting ajnd for 
several years last past have conducted electric utility busi¬ 
nesses and incidentally in some cases other businesses in 
the states hereinafter mentioned: j 

Defendant Appalachian Electric Power Company igener- 
ates and distributes electric energy in Virginia and West 
Virginia, sells electric energy at wholesale in Tennessee and 
has subsidiary companies: Kentucky and West Vir- 

162 ginia Power Company, Inc., which generates aid dis¬ 
tributes electric energy solely in Kentucky and 

Kingsport Utilities, Incorporated, which distribute^ elec¬ 
tric energy solely in Tennessee. Defendant Atlantic City 
Electric Company generates and distributes electric Cnergy 
solely in New Jersey and has a subsidiary company, Deep¬ 
water Operating Company, which operates an electric gen- 


142 THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


e rating plant in New Jersey. Defendant The Ohio Power 
Company generates electric energy in Ohio and West Vir¬ 
ginia, distributes electric energy solely in Ohio and has a 
subsidiary company, Beech Bottom Power Company, Inc., 
which operates an electric generating plant in West Vir¬ 
ginia. Defendant The Scranton Electric Company gener¬ 
ates and distributes electric energy solelv in Pennsylvania 
and has a subsidiary company, Stanton Operating Com¬ 
pany, which operates an electric generating plant in Penn¬ 
sylvania. Indiana General Service Company generates and 
distributes electric energy solely in Indiana. Indiana & 
Michigan Electric Company generates and distributes elec¬ 
tric energy in Indiana and Michigan. Kanawha Valiev 
Power Company operates electric generating plants in West 
Virginia and sells the entire output of electric energy from 
such plants to defendant Appalachian Electric Power Com¬ 
pany. Southern Ohio Public Service Company operates an 
electric generating plant in Ohio and sells the entire output 
of electric energy from such plant to defendant The Ohio 
Power Company. Wheeling Electric Company generates 
electric energy in West Virginia and distributes electric 
energy in West Virginia and Ohio. 

Defendant Appalachian Electric Power Company is a 
holding company in that it owns all or substantially all 
of the voting securities of the companies above desig¬ 
nated as its subsidiary companies. Defendants The Ohio 
Power Company, The Scranton Electric Company and 
Atlantic City Electric Company are holding companies 
in that they each own 50 per centum of the voting securi¬ 
ties of the companies above designated as their respective 
subsidiary companies. 

163 The properties of all the companies mentioned in 
this paragraph 36 except those of defendant The 
Scranton Electric Company and defendant Atlantic City 
Electric Company are interconnected by means of trans¬ 
mission lines. 

A further description of said subsidiary companies of 
the defendant American Gas and of other and non-utility 
direct or indirect subsidiary companies of said American 
Gas, the business done by them and the extent to which 
said companies, or any thereof, are engaged in transmitting 
electric energv across state boundaries is given in Exhibit 
V, attached hereto and by reference made a part hereof. 
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37. The investments of the holding company j defend¬ 
ants in the securities of their subsidiary companies have 
amounted to, and now amount to, many millions of; dollars. 

The respective investments of the holding Company 
defendants are, in each case, in common stock i and in 
certain cases are also in bonds, notes, debentures or pre¬ 
ferred stocks. The respective investments of the! operat¬ 
ing company defendants, in their own properties and/or 
in the securities of their respective subsidiary companies 
amount (in addition to investments represented by secu¬ 
rities held by the holding company defendants) jin each 
case to millions of dollars represented by bondsl stocks 
and other securities held by the public. Such securities 
so held by the public are widely distributed in the states 
in which said subsidiary companies respectively operate 
and in other states in the United States and in s'pme in¬ 
stances in foreign countries. j 

38. Heretofore and for many years defendant Bond 
and Share maintained for the benefit of all or ^ubstan- 

i 

tiallv all of the public utility operating subsidiary com¬ 
panies of the holding company defendants (othir than 
those of defendant American Gas), a service organization 
which rendered advice and counsel on operating anjl finan¬ 
cial problems, technical assistance in engineering, 
164 accounting rate-making commercial and other mat¬ 
ters, secretarial and fiscal services, which could be 
most advantageously conducted by a central organization. 
Said organization was maintained by defendant Bond and 
Share at its offices in New York City, and said defendant 
Bond and Share was compensated for said services by a 
fee based primarily on a percentage of operating rev¬ 
enues of the companies served. j 

Subsequent to the passage of said Holding Company Act 
and prior to the filing of the original Bill of Complaint 
herein, defendant Bond and Share transferred said jservice 
organization and assigned the contracts for such services 
(but not. the contracts for services to the holding company 
defendants which were cancelled as alleged in paragraph 
10 of the Answer) to its wholly-owned subsidiary company 
referred to in paragraph 30 hereof, to-wit, Ebasco Services 
Incorporated, which has qualified to do business in the 
various states in which the public utility operating sub¬ 
sidiary companies served by it conduct substantial 'opera¬ 
tions. 


i 
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Said Ebaseo Services Incorporated is now rendering and 
proposes to continue to render the services above set forth 
to the operating public utility subsidiary companies of the 
holding company defendants other than defendant Ameri¬ 
can Gas. None of said services above described constitutes 
interstate commerce, but in the performance of said serv¬ 
ices the mails and facilities of commerce are used. Also 
Ebaseo Services Incorporated, acting for its operating com¬ 
pany clients for the purpose of placing orders in the names 
of said companies and not for itself or in its own behalf, 
negotiates contracts for the purchase of materials and sup¬ 
plies by such client operating public utility companies. In 
the rendition of these purchasing services, subsidiary com¬ 
panies of defendant American Gas have been, but no longer 
are, permitted to make purchases, and receive the benefits 
arising, under certain, but not all, of these contracts. Such 
purchases by said client operating companies include the 
purchase of materials and supplies which move 
165 directlv in interstate commerce from the manufac- 
turer or wholesaler to such operating companies and 
Ebaseo Services Incorporated arranges for the shipment or 
transportation of a part of such materials and supplies. In 
the performance of services rendered by said Ebaseo 
Services Incorporated, there are employed approximately 
350 individuals of whom only approximately ten are em¬ 
ployed in the Purchasing Department thereof, and while 
the volume of purchases by client companies is large, the 
purchasing service rendered by said Ebaseo Services Incor¬ 
porated is a minor and severable part of the total services 
performed by it. 

Included among the operating public utility companies 
to which defendant Bond and Share rendered, and to which 
Ebaseo Services Incorporated now renders, services as 
aforesaid, are all or substantially all of those named above 
(other than the subsidiary companies of defendant Amer¬ 
ican Gas), including those which operate in countries en¬ 
tirely without the boundaries of the United States, those 
which operate entirely within a single state of the United 
States, and those which operate in more than one state and 
in the operations of which electric energy and gas are trans¬ 
mitted across state boundaries. For the services rendered 
to such operating public utility companies, service fees have 
been and are charged, based upon the operating revenues 
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of the companies served, and said fees, which amount on 
the present basis to approximately 1.1 per centum of the 
aggregate operating revenues of such public utility com¬ 
panies operating in the United States, have yielded and 
may yield on such basis an aggregate amount in qxcess of 
the cost of rendering such services. Such fees mkv enter 
into the rates locally charged within the several states for 
public utility services rendered by such companies,! and are 
subject to the jurisdiction of the proper state authorities 
in the several states. Said fees are not based upon and 
have no relation to the generation or transmission! of elec¬ 
tric energy or gas, whether across state boundaries or 
otherwise. j 

i 

1GG 39. Briefly, the intercorporate relations and the 
system of operations of defendant Bond anjd Share 
and the holding company defendants are as follow^: 

I 

Defendant Bond and Share in its own corporate capacity 
owns the following percentages of the voting securities of 
the holding company defendants, to wit: defendant Amer¬ 
ican Company 20.70 per centum, defendant Electric Com¬ 
pany 47.20 per centum, defendant National Company 46.56 
per centum, defendant American Gas 17.51 per bentum, 
defendant United Company 7 per centum, defendant Power 
Securities Corporation none, defendant Lehigh Company 
none and defendant Easton Consolidated Electric Company 
none, and has such degree of influence and control over said 
companies as is inherent in such stock ownership] Such 
influence and control is exercised by voting the stocli owned 
by defendant Bond and Share, and not by common pfficers, 
directors, or employees, or direct participation in ipanage- 
ment, of such other defendants. A statement of the capital¬ 
ization of said holding company defendants and the voting 
stock ownership therein of defendant Bond and S[hare is 
set forth in Exhibit VI, attached hereto and by rejference 
made a part hereof. Defendant Bond and Share i£ not a 
public utility company. It is not engaged in commerce with 
foreign nations or among the several states in the jsale of 
electric energy or gas, or otherwise. Although defendant 
Bond and Share uses the mails and other facilities of 
commerce as an incident to its business, its sole corporate 
business (since the transfer of its service organization as 

I 


I 

i 

I 
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stated in paragraph 38 hereof) is the ownership of secur¬ 
ities in the above mentioned companies and the ownership 
of its other investments and the conduct of matters inci¬ 
dental thereto, such as the occasional lending of money, the 
receipt and disbursement of interest and dividend pay¬ 
ments, and the like. 

There are no directors, officers or employees common to 
the defendant Bond and Share or said Ebasco Services In¬ 
corporated and the other defendants or their sub- 
167 sidiary companies, except as follows: the Chairman 
of the Board of Directors of the defendant Bond and 
Share is Chairman of the Board of Directors of defendant 
American Gas, and one other individual, is a director of 
both said companies and a vice-president of defendant Bond 
and Share. 

Of the holding company defendants above mentioned, 
American Company, Electric Company, National Company, 
United Company, Power Securities Corporation and Lehigh 
Company do no other business and perform no other func¬ 
tion than that of companies holding for investment the 
common stock and other securities of their subsidiarv com- 
panics above described, voting such stock for the election 
of directors and such other corporate purposes as require 
stockholders vote, the occasional lending of money or lend¬ 
ing of credit to said operating companies, collecting interest 
and dividends and paying same out to their creditors and 
stockholders. None of them is a public utility company and 
none of them is engaged in commerce with foreign nations 
or among the several states in the sale of electric energy 
or gas, or otherwise. They use the mails or other facilities 

of commerce onlv incidentallv in furtherance of such busi- 

• » 

ness. They exercise voting control through stock ownership 
of their subsidiary operating companies, which are sepa¬ 
rately officered, staffed, directed and financed. The oper¬ 
ating companies subsidiary to said holding companies are 
engaged primarily in the business of distributing electricity 
or gas to the public at retail under franchises or other 
authority of the states in which they operate. None of the 
officers, directors or employees of any of the subsidiary 
companies of the foregoing holding company defendants is 
an officer, director or employee of said holding company 
defendants and the operations of each of said subsidiary 
companies are conducted entirely separately, and are dis- 
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tinct, from the operations of said holding company defend¬ 
ants. Defendant Easton Consolidated Electric Com- 

i 

168 pany is primarily a holding company with respect to 
the securities of transportation companies, jbut also 
holds the securities of The Edison Illuminating Company 
of Easton, which owns, but does not operate, an electric 
distribution property as described in Exhibit IV. f3aid de¬ 
fendant’s business is generally similar to that of tjhe hold¬ 
ing company defendants above described. It transacts no 
business whatever in interstate commerce. 

Defendant American Gas, in addition to owning the 
stocks of the companies hereinabove named as its sub¬ 
sidiary companies and exercising voting control ; of said 
companies, furnishes, through use of its own personnel, 
to its subsidiary operating utility companies managerial, 
financial, accounting, auditing, commercial, purchasing, 
valuation, engineering, insurance, statistical and other 
services. Various officers and directors of defendant 
American Gas also act as officers and directors of jits pub¬ 
lic utility subsidiary companies, performing for spell sub¬ 
sidiary companies the duties of the offices held ahd sup¬ 
plementing the local operating organizations qf such 
subsidiary companies, which organizations are separate 
and distinct from those of defendant America^ Gas. 
Defendant American Gas is not a public utility company. 
It is not engaged in commerce with foreign nations or 
among the several states in the sale of electric enprgy or 
gas, or otherwise. j 


In addition to stock ownership in the public utility 
companies referred to in paragraphs 32 to 36, the holding 
company defendants and the operating company defend¬ 
ants, as well as certain of their subsidiary companies, own 
common stock, and, in some cases, other securities pf sub¬ 
sidiaries which are not public utility companies as defined 
in said Holding Company Act. j 

40. As fully set forth in said Exhibits I, II, III, IV and 
V the public utility companies therein and hereinabove 
described are, with few and unimportant exceptions, en¬ 
gaged primarily in the generation and distribution of 
electric energy, or the production and distribution qf gas, 
within the states in which they respectively operate. 


169 The generation of such electric energy or the pro¬ 


duction of such gas and the distribution thereof to 
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the public within the several states is not and does not 
directly affect commerce between the states and is wholly 
within the jurisdiction and control of the states and the 
regulatory authorities thereof, within which such energy 
or gas is generated, produced or distributed. Such com¬ 
panies as transmit electric energy or gas across state 
boundaries do so ordinarily and primarily for distribu¬ 
tion at retail to customers of such companies^ within the 
states to which such energy or gas is transmitted. Such 
transmission of electric energy or gas across state bound¬ 
aries does not constitute a sale or sales in interstate com¬ 
merce and isi only subject to Federal jurisdiction and 
regulation to (the extent, if any, that such transmission 
across state boundaries impairs or tends to impair the 
safety, health, or morals of any person. Sales of electric 
energy or gas across state boundaries are a minor part of 
the business done by said public utility companies, and in 
practically every case a minor part of the business done 
by the particular company making such sales, and com¬ 
prise a business which is severable from said companies ’ 
intrastate business. Said companies are doing a pre¬ 
dominantly intrastate business within the states in which 
they operate subject to the jurisdiction of such states and 
of the regulatory authorities thereof and not to Federal 
jurisdiction. 

41. None of the defendants has been exempted, or, under 
the terms of said Act, is entitled to apply for exemption 
from any provision of said Act under Section 3 or any 
other provision thereof providing for the exemption of 
holding companies except that the following defendants, 
to wit: (a) The Washington Water Power Company in the 
American Company group; (b) Pennsylvania Power & 
Light Company, and Easton Consolidated Electric Com¬ 
pany, in the iNational Company group and (c) Appa¬ 
lachian Electric Power Company, The Ohio Power Com¬ 
pany, The Scranton Electric Company and Atlantic 
170 City Electric Company, in the American Gas group, 
are temporarily exempted as holding companies 
from the provisions of the Act under the terms of a rule 
of the plaintiff set forth in Exhibit A attached to the 
Bill herein, but said defendants have no means of know¬ 
ing whether said exemption will continue after February 2, 
1936. Further, said exemption exists and wall continue in 
the sole discretion of the plaintiff, all without judicial re- 
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view, except upon issues of law, decisions of the Commis¬ 
sion as to fact being conclusive if supported by substantial 
evidence. . | 

All of the holding company defendants and the remaining 
companies mentioned in paragraphs 32 to 36 heteof are 
subsidiary companies of the defendant Bond and Share and 
of their respective holding companies within the meaning 
of Section 2(a) (8) of said Holding Company Act gnd none 
of said companies is entitled to exemption or to claink exemp¬ 
tion as a subsidiary company under the terms of Sections 
2(a) (8) and 3(b) of said Act, or otherwise, or any other sec¬ 
tion thereof. Exemption of said holding and operating com¬ 
pany defendants as holding companies would be compara¬ 
tively valueless to them as they would remain subsidiary 
companies subject to all, or practically all, the provisions of 
said Act. j 

42. In the course of their business, defendant Bpnd and 
Share and its subsidiary service company, Ebasco Services 
Incorporated, and the holding company and operating com¬ 
pany defendants use the United States mails and the facil¬ 
ities of commerce for various lawful purposes, including 
the transportation of their officers and employees ^ind the 
transmission of lawful matter affecting the business of said 
companies and not in any way tending to impair the j safety, 
health or morals of any person; said matter does not en¬ 
danger the mails or the facilities of transmission thereof 
or the facilities of commerce, nor is such matter calculated 
to, nor does it, defraud or otherwise injure or offend the 
sender or recipient thereof, or any other person or cor¬ 
poration, directly or indirectly. | 

171 43. Section 4(a) of said Holding Company Act 

provides that after December 1, 1935, unless b hold¬ 
ing company is registered under Section 5 of said Act, it 
shall be unlawful for such holding company, directly or 
indirectlv— ! 

“(1) to sell, transport, transmit, or distribute, or qwn or 
operate any utility assets for the transportation, transmis¬ 
sion, or distribution of, natural or manufactured ^as or 
electric energy in interstate commerce; j 

(2) by use of the mails or any means or instrumentality 
of interstate commerce, to negotiate, enter into, or take 
any step in the performance of, any service, sales, qr con¬ 
struction contract undertaking to perform services oir con- 







150 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


struction work for, or sell goods to, any public-utility com¬ 
pany or holding company; 

(3) to distribute or make any public offering for sale 

or exchange of any security of such holding company, any 

subsidiary company or affiliate of such holding company, 

any public-utility company, or any holding company, by 

use of the mails or anv means or instrumentality of inter- 

* » 

state commerce, or to sell any such security having reason 
to believe that such security, bv use of the mails or anv 
means or instrumentality of interstate commerce, will be 
distributed or made the subject of a public offering; 

(4) by use of the mails or any means or instrumentality 
of interstate commerce, to acquire or negotiate for the 
acquisition of any security or utility assets of any sub¬ 
sidiary company or affiliate of such holding company, any 
public-utility company, or any holding company; 

(5) to engage in any business in interstate commerce; 
or 

172 (6) to own, control, or hold with power to vote, 

anv security of anv subsidiary company thereof that 
does any of the acts enumerated in paragraphs (1) to (5), 
inclusive, of this subsection.” 

The activities forbidden by paragraphs (3), (4) and (6) 
of said Section 4(a) are essential to the normal and ordi¬ 
nary conduct of the business of each of the defendants and 
♦ 

the use, conservation and development of its properties. 
It is essential and necessary that each of the defendants, to 

v 7 

maintain the integrity of its property and investments, own, 
control and hold with power to vote, the securities of its 
subsidiary companies which do the things prohibited in 
paragraphs (1) to (5), inclusive, of said Section 4(a) as 
and to the extent hereinbefore alleged. 

It is necessary for defendants, Appalachian Electric 
Power Company, The Ohio Power Company, Utah Power 
& Light Company, Idaho Power Company, Pacific Power 
& Light Company and The Washington Water Power Com¬ 
pany, themselves to transmit electric energy across state 
boundaries for distribution in states in which they operate, 
as hereinbefore averred. 

It is necessary for defendants, The Montana Power Com¬ 
pany, Nebraska Power Company and Pennsylvania Power 
& Light Company, themselves to maintain and operate 
transmission lines to points at or near state boundaries, as 
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hereinbefore set forth, where electric energy is sold to, in¬ 
terchanged with, or purchased from, subsidiary companies 
or non-associate electric utility companies. 

It is necessarv for defendant United Gas Publi<k Service 
Company to transport natural gas across state bqundaries 
for distribution in states in which it operates, a£ herein¬ 
before averred. j 

It is necessary for defendant American Gas td use the 
mails and facilities of interstate commerce to perform the 
services which it renders to its subsidiary companies, as 
alleged in paragraph 39 hereof. j 

173 Section 4(b) of said Act provides as follojws: 

“(b) Every holding company which has outstanding 
anv security anv of which, bv use of the mails or anv 
means or instrumentality of interstate commerce, has been 
distributed or made the subject of a public offering subse¬ 
quent to January 1,1925, and any of which security is owned 
or held on October 1, 1935 (or, if such company is ndt a hold¬ 
ing company on that date, on the date such company be¬ 
comes a holding company) by persons not resident in the 
State in which such holding company is organized, shall 
register under Section 5 on or before December 1,11935 or 
the thirtieth day after such company becomes a i holding 
company, whichever date is later.” j 


Said Section 4(b) is applicable to each of the defendants, 
except defendant Easton Consolidated Electric Company, 
since such defendants have distributed and made the sub¬ 
ject of public offering substantial amounts of their respec¬ 
tive securities bv use of the mails or means or instrumental- 

* 

ities of interstate commerce subsequent to January 1, 1925, 
and substantial amounts of said securities were oymed or 
held on October 1, 1935 and are so owned or helc| on the 
date hereof by persons not resident in the respective states 
in which such defendants are respectively organized. By 
reason of the facts in this paragraph recited such |defend- 
ants are directed by the terms of said Section 4(b) to regis¬ 
ter under Section 5 of said Act on or before December 1, 
1935, even though they do not now engage, and may not 
in the future engage, in any commerce with foreign coun¬ 
tries or among the several states. 

An unregistered holding company which engage^ in any 
of the transactions prohibited by Section 4(a) is within the 
purview of the following provisions of Section 26(b): 


i 
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“(b) Every contract made in violation of any provision 
of this title or of any rule, regulation, or order tliere- 
174- under, and every contract heretofore or hereafter 
made, the performance of which involves the viola¬ 
tion of, or the continuance of any relationship or practice 
in violation of, any provision of this title, or any rule, regu¬ 
lation, or order thereunder, shall be void (1) as regards 
the rights of any person who, in violation of any such pro¬ 
vision, rule, regulation, or order, shall have made or en¬ 
gaged in the performance of any such contract, and (2) as 
regards the rights of any person who, not being a party to 
such contract, shall have acquired any right thereunder 
with actual knowledge of the facts by reason of which the 
making or performance of such contract was in violation of 
any such provision, rule, regulation, or order.” 

Each of the defendants has existing manv contracts, rela- 

O v 7 

tionships and practices, the performance of which involve 
violations of provisions of said Act, and which may also be 
subjected to rules, regulations or orders of plaintiff Com¬ 
mission which would likewise be violated. Among such con- 
tracts and relationships are those between defendant Bond 
and Share’s wholly-owned subsidiary, Ebasco Services In¬ 
corporated, and others of the defendants and their sub¬ 
sidiaries for the performance of services, and like arrange¬ 
ments between defendant American Gas and its subsid¬ 
iaries. Such contracts and relationships are of value to 
the parties thereto, and their termination would result in 
monetary losses, and losses in economy and efficiency of 
operation. 

An unregistered holding company and its officers and 
employees are also within the purview of the following pen¬ 
alty provisions of Section 29: 

“Any person who wilfully violates any provision of this 
title or any rule, regulation, or order thereunder (other 
than an order of the Commission under subsection- (b), 
(d), (e), or (f) of section 11), * * * shall upon convic¬ 

tion be fined not more than $10,000 or imprisoned 
175 not more than two years, or both, except that in the 
case of a violation of a provision of subsection (a) 
or (b) of section 4 by a holding company which is not an 
individual, the fine imposed upon such holding company 
shall be a fine not exceeding $200,000; but no person shall 
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be convicted under this section for the violatioh of anv 

* 

rule, regulation, or order if he proves that he had ho knowl¬ 
edge of such rule, regulation, or order.” j 

Each of the defendants’ officers and employees are en¬ 
gaged in the discharge of duties and in the performance of 
contracts which may subject them to the fines anp. impris¬ 
onment prescribed in said section; the acts required of 
them in the normal discharge of their duties, subject to the 
penalties of said section, are many, numerous an^l contin¬ 
uous; the penalties of fines and imprisonment for succes¬ 
sive and different acts are, or may be contended to be, 
cumulative, as a result of which the officers and employees 
of each of the defendants are presently threatened with 
liability of fine and imprisonment for the discharge of their 
normal duties, performance of company contracts^ and the 
normal conduct of the business operations of the respective 
defendants; such threat or liability of fine and imprison¬ 
ment has a deterring and demoralizing effect upon the per¬ 
sonnel of the defendants, and, unless relief is granted there¬ 
from by decree in this cause, constitutes an irreparable 
injury to the defendants and their properties and business. 

44. Section 5(a) of said Holding Company Act provides 
that on or at any time after October 1, 1935, anyj holding 
company may register by filing with the plaintiff Securities 
and Exchange Commission a notification of registration, 
in such form as said Commission mav bv rules and regula- 
tions prescribe, and such holding company shall bg deemed 
to be registered upon receipt by said Commission! of such 
notification of registration. Section 5(b) of said Act 
176 provides that it shall be the duty of every registered 
holding company to file with the said Corrjmission, 
within such reasonable time after registration as s^id Com¬ 
mission shall fix, a registration statement in such form as 
the said Commission shall prescribe, and that suih regis¬ 
tration statement shall include: j 

“(1) such copies of the charter or articles of jincorpo- 
ration, partnership, or agreement, with all amendments 
thereto, and the bylaws, trust indentures, mortgages, un¬ 
derwriting arrangements, voting-trust agreements, and 
similar documents, by whatever name known, of or relating 
to the registrant or any of its associate companies as the 
Commission may by rules and regulations or or$er pre- 

i 


i 
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scribe as necessary or appropriate in the public interest 
or for the protection of investors or consumers; 

(2) such information in such form and in such detail 
relating to, and copies of such documents of or relating to, 
the registrant and its associate companies as the Commis¬ 
sion may byjrules and regulations or order prescribe as 
necessary or ,appropriate in the public interest or for the 
protection of investors or consumers in respect of— 

(A) the organization and financial structure of such 
companies and the nature of their business; 

(B) the terms, position, rights, and privileges of the 
different classes of their securities outstanding; 

(C) the terms and underwriting arrangements under 
which their securities, during not more than the five pre¬ 
ceding years, have been offered to the public or otherwise 
disposed of and the relations of underwriters to, and their 

interest in, such companies; 

177 (D) the directors and officers of such companies, 

their remuneration, their interest in the securities 
of, their material contracts with, and their borrowings 
from, any of such companies; 

(E) bonus and profit-sharing arrangements; 

(F) material contracts, not made in the ordinary course 
of business, and service, sales, and construction contracts; 

(G) options in respect of securities; 

(H) balance sheets for not more than the five preceding 
fiscal years, certified, if required by the rules and regula¬ 
tions of the Commission, by an independent public ac¬ 
countant ; 

(I) profit ajid loss statements for not more than the five 
preceding fiscal years, certified, if required by the rules 
and regulations of the Commission, by an independent 
public accountant; 

(3) such further information or documents regarding 
the registrant or its associate companies of the relations 
between them as the Commission mav by rules and regula- 
tions or order prescribe as necessary or appropriate in the 
public interest or for the protection of investors or con¬ 
sumers.” 

Section 5(c) of said Act provides that the Commission may 
permit a registrant to file a preliminary registration state¬ 
ment without complying with the provisions of Section 5(b), 




I 

THE NORTH AMERICAN CO. VS. J. M. LANDIS ET All. 155 

but that every registrant shall file a complete registration 
statement with the said Commission within such reasonable 
period of time as the Commission shall fix, but. pot later 
than one vear after the date of registration. i 

45. In order to comply with the above described provi¬ 
sions of Section 5 of said Holding Company Act, it would 

be necessary for each of the defendants to expend 
178 very substantial sums of monev to comply!with the 
provisions of the Act with respect to registration. In 
order to accomplish complete registration in compliance 
with the foregoing statutory requirements, the djefendant 
Bond and Share itself would be required to expencj not less 
than $50,000; the defendant American Gas and jits sub¬ 
sidiary companies, the operating company defendants Ap¬ 
palachian Electric Power Company, The Ohio Power Com¬ 
pany, The Scranton Electric Company and Atlantic City 
Electric Company, would be required to expend in the ag¬ 
gregate not less than $60,000; the defendant 4- mer ican 
Company and its subsidiary companies, the operating com¬ 
pany defendants The Montana Power Company, Nebraska 
Power Company, Pacific Power & Light Company land The 
Washington Water Power Company, would be required 
to expend in the aggregate not less than $85,000 £ the de¬ 
fendant Electric Company and its subsidiary companies, 
the holding company defendants Power Securities Corpora¬ 
tion and United Gas Corporation and the operating com¬ 
pany defendants Idaho Power Company, Utah Power & 
Light Company, United Gas Public Service Company and 
Houston Gulf Gas Company, would be required tc[ expend 
in the aggregate not less than $60,000; the defendant Na¬ 
tional Company and its subsidiary companies, thej holding 

l 

company defendants Lehigh Company and Easton Consoli¬ 
dated Electric Company and the operating company de¬ 
fendant Pennsylvania Power & Light Company prould be 
required to expend in the aggregate not less than $70,000. 

l 

46. By the terms and provisions of said Holding Com¬ 
pany Act, each of the defendants, or any other holding com¬ 
pany as therein defined, upon registration loses thje status 
of a non-registered holding company and subjects itself to 
the jurisdiction of plaintiff Securities and Exchange Com¬ 
mission. Said Act attempts to make registration not 
merely a means for getting information, but the acceptance 
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of a license under which each of the defendants, or 

179 any holding company, is permitted to do those things 
prohibited by Section 4(a) but necessary for the 

conduct of its ordinary business operations, only upon the 
terms and conditions prescribed by subsequent paragraphs 
of the Act, as hereinafter alleged, and generally at the will 
and discretion of said Commission and not as of right. 
The whole mechanism of the control of the operations of 
the defendants by plaintiff Securities and Exchange Com¬ 
mission is based, by the provisions of said Act, upon regis¬ 
tration thereunder. 

Immediately upon said registration and in consequence 
thereof, it will be and become unlawful by the terms of said 
Holding Company Act for any of the defendants, without 
the prior approval of plaintiff Securities and Exchange 
Commission, hr in contravention of any rule , regulation or 
order from time to time by it deemed necessary or ap¬ 
propriate: (1) to issue or sell any long term security 
(which is defined in Sec. 2(a) (16) to include any note, 
draft, stock, bond, debenture, receiver’s or trustee’s certifi¬ 
cate or certificate of deposit for a security) of any such 
company (Sec. 6(a) ); (2) to exercise any privilege or 
right to alter the priority, preference, voting power or 
other right of the holders of any outstanding security of 
such company (Sec. 6(a) ); (3) to acquire, directly or in- 
directlv, anv securities or utilitv assets or anv other inter- 
est in any business (Sec. 9(a) (1) ); (4) to lend or extend 
its credit to or indemnify any company in the same holding 
company system (Sec. 12(b)); (5) to declare or pay any 
dividend on any security of such company or to acquire, 
retire or redeem any security of such company (Sec. 12(c)) ; 

(6) to sell any security which such company owns of any 
public utility company or any utility assets (Sec. (12(d )); 

(7) to solicit any proxy, power of attorney, consent or 
authorization regarding any security of such company or 
a subsidiary company thereof (Sec. 12(e)); (8) to nego¬ 
tiate, enter into or take any step in the performance of any 
transaction not otherwise unlawful under said Act with 
any company in the same holding company system or with 

any affiliate of a company in such holding company 

180 system (Sec. 12(f)); or (9) to keep its accounts, cor¬ 
respondence, memoranda, papers, books and other 

records (Sec. 15(a) and (e)). 
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Said Holding Company Act further provide^, in Sec. 
13(a), that it shall be unlawful for a registered holding 
company to borrow money from any subsidiary company or 
from any public utility company in the same holding com¬ 
pany system and, in Secs. 13(a) and 13(b ), that, after April 
1, 1936, it shall be unlawful for any registered holding com- 
many to take any step in the performance of any service, 
sales or construction contract with any associate! company 
which is a public utility company or a mutual service com¬ 
pany, or for any subsidiary company of a registered holding 
company to take any step in the performance of j any such 
contract with an associate company, except in accordance 
with such terms and conditions and subject to suCli limita¬ 
tions and prohibitions as plaintiff Commission ^hall pre¬ 
scribe. | 

Both in the matters hereinabove mentioned, aud in the 
further provisions of the Act, particularly those of Sections 
14 to 29, inclusive, under which plaintiff Comniission is 
authorized to require registered holding companies to make 
various and sundry reports; to prescribe accounting sys¬ 
tems; to make minute examinations of all correspondence, 
memoranda, papers, books and records of registered holding 
companies and their subsidiary companies and affiliates; to 
investigate the business and financial condition aind prac¬ 
tices of registered holding companies and their subsidiary 
companies; to compel attendance of witnesses; tcj require 
the production of books, papers, correspondence, memo¬ 
randa, contracts, agreements, or other records which said 
Commission deems relevant and material, and to bring suits 
to enforce compliance with the provisions of the Apt appli¬ 
cable to such registered holding companies, the entire busi¬ 
ness of each of the defendants would be subjected by regis¬ 
tration to complete and virtually unlimited control of plain¬ 
tiff Securities and Exchange Commission, and the actual 
management and direction of the business ai|d prop- 
181 ertv of defendants would be transferred ftom the 
duly authorized and responsible representatives of 
the owners thereof, to wit, the officers and directors 1 of such 
companies, to said plaintiff Commission. 

The judicial review provided for orders of said Commis¬ 
sion by Section 24(a) of said Act is inadequate and incom¬ 
plete, and is limited to review upon the law, as by thp terms 
of said section 4 ‘The findings of the Commission a 9 to the 

1 


1 
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facts, if supported by substantial evidence, shall be con¬ 
clusive/ ? 

47. Following such registration and in consequence there¬ 
of, it will be and become the duty of plaintiff Securities 
and Exchange Commission bv the terms of Section 11 of 
said Act, as soon as practicable after January 1, 1938, to 
cause each of the defendants to take such action as said 
Commission shall find necessary to limit the operations of 
the holding company system, of which each such defend¬ 
ant would be i then a part, to a ‘ 4 single integrated public- 
utility system,” subject to a finding by said Commission 
of the existehce of certain arbitrarilv defined conditions 
which are not available to defendants Bond and Share, 
Electric Company, National Company and American Com¬ 
pany, since their respective operating utility companies 
described in paragraphs 32, 33, 34, 35 and 36 hereof do not 
in any case comprise a “single integrated public-utility 
system” as defined in Section 2(a) (29) (meaning thereby 
one whose utilitv assets are phvsicallv interconnected or 
capable of physical interconnection) but consist of many 
such svstems. Bv the terms of said Section 11, said Com- 
mission will be required to cause the disintegration, dis¬ 
memberment or reorganization of each such defendant’s 
so-called holding company system, so as to confine each 
such defendant’s holdings to a single integrated public 
utility system, as provided in said Section 11. 

Said Section 11 further provides, 


i i 



That the i Commission shall permit a registered hold¬ 
ing company to continue to control one or more 
additional integrated public-utility systems, if, 
after notice and opportunity for hearing, it finds 


that— 


(A) Each of such additional systems cannot be operated 
as an independent system without the loss of substantial 
economies which can be secured by the retention of con¬ 
trol by such holding company of such system; 

(B) All of such additional systems are located in one 
State, or in adjoining States, or in a contiguous foreign 
country; and 

(C) The continued combination of such systems under 
the control of such holding company is not so large (con¬ 
sidering the state of the art and the area or region affected) 
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as to impair the advantages of localized management, 
efficient operation, or the effectiveness of regulation. ’ ’ 

Of the subsidiary operating public utility companies of 

defendant American Gas, defendants Appalachian Electric 

Power Company and The Ohio Power Company, together 

with defendant American Gas’ direct subsidiary companies, 

Indiana & Michigan Electric Company, Indiana General 

Service Company, Wheeling Electric Company, Sputliern 

Ohio Public Service Company and Kanawha Valleyj Power 

Company may constitute “a single integrated publip-utility 

system ’ ’ within the meaning of said Section 11 under the 

definition in Section 2(a) (29) of said Act of an “Integrated 

public-utility system ’ ’ as: i 

* ! 

“ * * * a system consisting of one or more ijnits of 

generating plants and/or transmission lines and/pr dis¬ 
tributing facilities, whose utility assets, whether owined by 
one or more electric utility companies, are physically inter¬ 
connected or capable of physical interconnection an<j which 
under normal conditions may be economically operatbd as a 
single interconnected and coordinated system confined in 
its operations to a single area or region, in one or 
183 more States, not so large as to impair (considering 
the state of the art and the area or region affected) 
the advantages of localized management, efficient operation, 
and the effectiveness of regulation.’’ 

j 

The utility properties of defendants The Scranton 
Electric Company and Atlantic City Electric Company are 
not as to each other, nor as to the system above described, 
a single “Integrated public-utility system” within the defi¬ 
nition in Section 2(a) (29), but are “additional integrated 
public-utility systems” within the meaning of Sectiop 11. 

As a result of the foregoing, defendant Americaii Gas’ 
right to retain its stock ownership of any of the iabove 
companies as part of its holding company system |is de¬ 
pendent upon plaintiff Commission’s findings under Section 
11, which findings are factually conclusive, and subject to 
no judicial review, if supported by substantial evidence. 

The defendant American Gas and its subsidiary] com¬ 
panies have no present means of knowing whether and 
the extent to which plaintiff Commission may leave the 
defendant American Gas in possession, ownership or con- 
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trol of any of said public utility systems, as hereinabove 
described and particularly the systems of The Scranton 
Electric Company and Atlantic City Electric Company. 
Such uncertainty will exist until at least January 1, 1938 
and thereafter until said Commission, after a hearing, may 
enter its order thereon. 

The respective properties of the subsidiary public utility 
companies of the holding company defendants United Com¬ 
pany, Power Securities Corporation, Lehigh Company and 
Easton Consolidated Electric Company and of each of the 
operating company defendants themselves may constitute 
physically interconnected properties all as hereinbefore in 
paragraphs 32, 33, 34, 35 and 36 hereof alleged, within 
the meaning of Section 11 which submits to the jurisdiction 
of plaintiff Commission the conclusive determination 
1S4 of the factual questions embodied in the definition 
in Section 2(a) (29) of said Act. Such defendants 
have no present means of knowing whether and the ex¬ 
tent to which said Commission will find that the respec¬ 
tive properties operated by them and their subsidiary com¬ 
panies constitute integrated public utility systems. Such 
uncertainty will exist until at least January 1, 1938, and 
thereafter until said Commission, after a hearing, may 
enter its order thereon. 

Section 11 of the Act further imposes upon plaintiff 
Commission the duty of taking such steps as it shall find 
necessary to insure that the corporate structure or con¬ 
tinued existence of any company in the holding company 
system of each or any of the defendants or any of its sub¬ 
sidiary companies does not, in the opinion of said Com¬ 
mission, unduly or unnecessarily complicate the corporate 
structure, or unfairly or inequitably distribute the voting 
power among security holders, of such holding company 
svstem. 

The provisions of said Section 11 constitute the primary 
and basic objective of said Holding Company Act. Sec¬ 
tion 1 (c) thereof provides— 

“ * * *i it is hereby declared to be the policy of this 

title, in accordance with which policy all the provisions of 
this title shall be interpreted, to meet the problems and 
eliminate the evils as enumerated in this section, connected 
with public-utility holding companies which are engaged 
in interstate commerce or in activities which directlv affect 
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or burden interstate commerce; and for the purpose of 
effectuating such policy to compel the simplification of 
public-utility holding-company systems and the elimination 
therefrom of properties detrimental to the proper function¬ 
ing of such systems, and to provide as soon as practicable 
for the elimination of public-utility holding companies ex¬ 
cept as otherwise expressly provided in this title. ’ ^ 


18 




The enforcement of said Section 11 and the effectua¬ 
tion of the policy set forth in Section 1(c), as above 
quoted, will cause, arbitrarily by legislative fiat, atid with¬ 
out due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, thq forced 
sale, or other form of disposal, and the consequent [sacrifice 
of the values of defendant Bond and Share’s assets, and 
of the respective assets of each of the holding company 
defendants Electric Company, National Company and 
American Company and of said defendants’ respective 
investments in the stock of the holding companies and 
public utility operating companies owned by them as 
hereinbefore described. All of the various provisions of 
said Act hereinabove set forth are framed with j a view 
to the effectuation of the policy set forth in said Section 
1(c), to be accomplished through the mandator yj provi¬ 
sions of said Section 11. Said sections, and the threat- 

7 j 

ened enforcement thereof by the plaintiff Contmission 
and by the cross-defendants, as hereinafter alleged, con¬ 
stitute an immediate and present irreparable damage and 
injury, and subject defendant Bond and Share <|nd the 
holding company defendants Electric Company, National 
Company and American Company to a present tljreat of 
dismemberment, dissolution or reorganization, presently 
destroy their value as living going concerns, destroy their 
credit and the values of their securities and holdings, 
prevent their development through the making Of such 
further investments in the securities of their subsidiary 
companies as are necessary to conserve and develop their 
business, threaten their organizations with disruption 
and destruction, and, if enforced, leave them with np alter¬ 
native but to dissolve, go out of business, and sacrifice their 
investments for anything that they may bring. j 


11—6654a 
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Similarly, said sections of the Act and the threatened 
enforcement thereof by the plaintiff Commission and by 
the cross-defendants, as hereinafter alleged, also consti¬ 
tute an immediate, present and irreparable damage and 
injury, and subject the holding company defendants Ameri¬ 
can Gas, United Company, Power Securities Corpo- 
186 ration, Lehigh Company and Eastern Consolidated 
Electric Company and each of the operating company 
defendants to a present threat of possible dismemberment, 
dissolution or reorganization; tend to depreciate or de¬ 
stroy their values as living going concerns ; tend to depreci¬ 
ate or destroy their credit and the values of their securities 
and holdings; tend to alter or prevent their development 
through the making of such further investments in the 
securities of their subsidiary companies as are necessary 
to conserve and develop their business; threaten their 
organizations with disruption or destruction, and, if en¬ 
forced by declaring the holding company system of any of 
said defendants not to be a 4 ‘ single integrated public-utility 
svstem”, leave each such defendant with no alternative 
but to reorganize its properties and business on such basis 
as said Commission may permit and to sacrifice the invest¬ 
ments which it may be required to dispose of for anything 
that they may bring. 

48. Said Holding Company Act is not in truth and in 
fact a law, but said pretended statute is void and uncon¬ 
stitutional and of no force and effect for the following 
among other reasons, to-wit: 


(1) None of the provisions of said Holding Company 
Act, in its application to the defendants constitutes regula¬ 
tion of either interstate or foreign commerce within Sec¬ 
tion 8 of Article I of the Constitution of the United States, 
which grants to Congress the power to regulate commerce 
with foreign nations and among the several states, and the 
meaning, purpose and effect of all of the provisions of said 
Holding Company Act hereinbefore specifically recited is 
to prohibit or regulate the performance of acts which, in 
so far as they may be performed by the defendants, do not 
constitute commerce with foreign nations or among the 
several states, or directly affect such commerce. In so far 
as any of the companies sought to be regulated by said Act, 
and specifically any defendant, may be held to be in 
1ST any respect engaged in interstate commerce, or in so 
far as any of the matters or things sought to be regu- 
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lated by said Act may be held to constitute regulations 
of interstate commerce, as applied to any company, and 
particularly any defendant herein, said Act is Void, and 
in excess of the powers of the Congress, in that itj attempts 
to regulate, without distinction and by inseparable pro¬ 
visions, both companies engaged in interstate cbmmerce, 
and companies not engaged in interstate commerce, and 
acts of interstate commerce and acts not of interstate 
commerce. j 

(2) Said Act, by its language, purpose and effect, at¬ 

tempts to regulate matters not within any of tlije powers 
conferred upon the Congress by the Constitution of the 
United States, and said Act, and all the provisions thereof, 
particularly those hereinbefore recited in paragraphs 43, 
46 and 47 hereof, are in violation of the Tenth Amendment 
to the Constitution of the United States. I 

i 

(3) Said Act is an unlawful delegation of legislative 
powers to plaintiff Commission, and violates Section 1 of 
Article I of the Constitution of the United States |by which 
legislative powers are granted to the Congress, iji that no 
adequate standards are provided in the Act by which the 
action of the Commission is to be guided or controlled; by 
the terms of said Act, it is provided that the action of said 
Commission shall be such as in its uncontrolled discretion 
it may find necessary or appropriate “in the public interest 
or for the protection of investors or consumers;’ or “to 
prevent the circumvention of the provisions of this title or 
the rules, regulations, or orders thereunder”. j 

(4) The provisions of said Act which deny to jnon-com- 
plying companies right to use the mails or facilities of 

commerce in ordinary business transactions are in 
188 excess of the powers of Congress granted by Section 
8 of Article I of the Constitution of th^ United 
States either to regulate commerce or to establish post 
offices and post roads, and constitute a deprivation; of prop¬ 
erty without due process of law in violation of |he Fifth 
Amendment to the Constitution of the United States. 

(5) The provisions of the Act hereinbefore referred to, 
particularly those enumerated and referred to, in para¬ 
graphs 43, 44, 46 and 47 (and the enforcement thereof as 
set forth in paragraphs 50 and 51) hereof, which purport to, 
and if enforced will, take from defendants the ljight and 
power to acquire, maintain, administer and dispose of their 
property, and to exercise ordinary proprietary rights with 
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respect thereto, and vest in plaintiff Commission control 
of such property, its acquisition and disposition, including 
even the capital and corporate reorganization of defendant 
Bond and Share and all the other defendants and the re¬ 
distribution of voting power among the security holders of 
their respective subsidiary companies, deprive such defend¬ 
ants of their property without due process of law, in viola¬ 
tion of the Fifth Amendment to the Constitution of the 
United States and also deprive such defendants of rights, 
powers, privileges and immunities conferred upon them 
under and pursuant to the laws of the states in which they 
were respectively organized and constitute an encroach¬ 
ment upon the reserved powers of said states, in violation 
of the Tenth Amendment, to the Constitution of the United 
States. 

(6) The provisions of Section 4(a) (2) and (6) of said 
Act which prohibit defendants Bond and Share and Ameri¬ 
can Gas, as unregistered holding companies, by use of the 

mails or anv means or instrumentalitv of interstate 

* * 

189 commerce, from taking any step in the performance 

of any service, sales or construction contract or from 
owning securities of any subsidiary company taking any 
such step and the provisions of Section 13(a) and (b) of 
said Act which prohibit said defendants after April 1, 1936, 
from taking directly any step in the performance of any 
such service, sales or construction contract or from taking 
any such step through a subsidiary company except at cost, 
and then only in accordance with terms, conditions and 
limitations prescribed by plaintiff Commission, destroy con¬ 
tract rights, presently threaten to disrupt and destroy 
the valuable service organizations now maintained bv said 
defendant American Gas and by defendant Bond and 
Share’s wholly-owned subsidiary company, Ebasco Serv¬ 
ices Incorporated, and will deprive said defendants of their 
property without due process of law in violation of the 
Fifth Amendment to the Constitution of the United States. 

(7) In limiting review of the orders and rules of plain¬ 
tiff Commission by providing that upon such review the 
findings of said Commission as to the facts, if supported 
by substantial evidence, shall be conclusive, the Act de¬ 
prives defendants of their right to a judicial determination 
of all questions of fact affecting their constitutional rights, 
or affecting the jurisdiction of said Commission to exercise 
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the powers attempted to be delegated to it, ancj deprives 
defendants of their property without due process of law, 
in violation of the Fifth Amendment to the Constitution 
of the United States. | 

i 

(8) The provisions of Section 29 of said Acjt, quoted 
in paragraph 43 hereof, impose penalties for violation of 
said Act upon officers and employees of defendants, and 
upon defendants themselves, so excessive as to coerce 

compliance by defendants with the unlawful provi- 

190 sions of said Act, and the rules, regulations and 
orders of plaintiff Commission which ma\^ be made 

thereunder, and thus deny defendants their day; in court, 
deprive defendants of their property without due process 
of law in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States and will impose excessive fines 
and inflict cruel and unusual punishments upon defendants 
in violation of the Eighth Amendment to the Constitu¬ 
tion of the United States. | 

(9) The disabilities and prohibitions impose^ on non- 

rogistered holding companies by Section 4, and the require¬ 
ment of registration imposed by Section 5 of the Act, with 
the ensuing consequences of such registration imposed by 
subsequent sections hereinbefore enumerated, are referable 
to no Federal standard or constitutional powgr of the 
Federal government, but are arbitrary, unreasonable, and 
discriminatory, in that they impose, upon an arbitrarily 
selected group of companies in a class, disabilities, prohi¬ 
bitions, duties and limitations to which other companies 
in the same class are not subject, but from which! they are 
exempt. Such arbitrary classification constitute^ a depri¬ 
vation of the liberty and property of the companies sub¬ 
jected thereto without due process of law, in violation of 
the Fifth Amendment to the Constitution of thle United 
States. | 

j 

(10) By the act of registration of holding companies at¬ 
tempted to be imposed by Sections 4 and 5 of paid Act, 
jurisdiction is sought to be conferred upon and acquired 
bv the plaintiff Commission to control, regulate hnd man¬ 
age not only the registering holding company, |but also 
each and every of its subsidiary utility and non-utilitv 

companies, as defined in said Act, irrespective of 

191 whether or not said holding company or ^aid sub¬ 
sidiary companies may do any business jin inter- 
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state commerce, or may otherwise he subject to Federal 
control and regulation. Said Act, therefore, seeks to es¬ 
tablish Federal control of matters, persons, corporations 
and things in excess of the power of the Federal govern¬ 
ment under the commerce clause or any other clause of the 
Constitution of the United States, invades the reserved 
rights of the states and is in violation of the Tenth Amend¬ 
ment to said Constitution. 

49. Being advised bv counsel and believing that said 
Holding Company Act is wholly unconstitutional and void, 
and of no effect, and that registration thereunder would 
prejudice defendants’ rights to attack the validity and con¬ 
stitutionality of the Holding Company Act and to full and 
adequate judicial relief, and adequate protection against 
the attempted unlawful interference by plaintiff Commis¬ 
sion and by the Commissioners with defendants’ property 
and business, and the imposition or attempted imposition of 
the penalties prescribed by the Act for refusal to conform 
thereto, and would involve defendants in a multiplicity of 
suits, defendants are constrained in protecting their con¬ 
stitutional rights to refrain and have refrained from regis¬ 
tration, and do not propose, nor intend, voluntarily to reg¬ 
ister under said Act, as provided by Section 5 thereof, nor 
otherwise voluntarily to turn over the management of their 
properties or business from their boards of directors to the 
asserted jurisdiction of said Commission involved in such 
registration. 

50. Defendants are informed and believe and therefore 
allege that plaintiff Securities and Exchange Commission, 
and the cross-defendants, Commissioners, Attorney Gen¬ 
eral and Postmaster General, asserting their intention to 
enforce the provisions of the Act, have released through the 
press statements to the effect (quoting from the release of 
the Attorney General) that: 

192 “In enforcing the Act it is proposed promptly to 
institute civil proceedings against one or more large 
and important companies who may fail to register to en¬ 
force compliance with its provisions and to seek decisions 
from the Supreme Court sustaining the validity of the 
Act. In the meanwhile it is not proposed to institute crim¬ 
inal proceedings, a7id if later it should become necessary 
to institute criminal proceedings against any company, it 
is not the intention of this department to seek to exact 
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penalties for earlier offenses which might unduly pen¬ 
alize the investors in the offending company.” 


and (quoting from the official Postal Bulletin dkted De¬ 
cember 5, 1935, signed by the Postmaster Generalj): 

“Whatever'mav be the authority, if anv, of the Post- 
master General to exclude from the mails matter^ sent in 
violation of the act, the Postmaster General doej? not in¬ 
tend to exclude any company from using the ljnails, at 
least not before the validity of the act is judicially deter¬ 
mined by the Supreme Court. You will accordingly take 
no steps to exclude unregistered holding companies from 
the use of the mails.” 


Such statements of the Attorney General and tlie Post¬ 
master General, while accepted by the defendant^, do not 
estop said officials, or their successors in office, from insti¬ 
tuting such proceedings, and express merely tlieiij present 
intention, which tliev mav withdraw at anv time. The Act 
imposes upon plaintiff Securities and Exchange Commis¬ 
sion and the Commissioners and upon the Attorney Gen¬ 
eral and the Postmaster General (and through thym upon 
United States District Attorneys and Postmasters) the 
legal duty of enforcement, and the defendants are informed 


193 


and believe and, therefore, allege on information 
and belief that the Attorney General himdelf does 
not presently or without further notice propose to 


commence or institute any civil or criminal proceedings 
to enforce such Holding Company Act, but has jreserved 
the right in his sole discretion as to time and manner to 
proceed with such enforcement of such Act, and!that the 
Postmaster General does not presently or without further 
notice propose to exclude any unregistered holding com¬ 
pany from using the mails or to exclude from the mails 
matter sent in violation of said Holding Company Act, 
but has reserved the right in his sole discretion as to time 
and manner to proceed with such enforcement of Such Act. 

But whether or not enforced by the imposition bf either 
criminal or civil penalties, or one or a number of suits to 
collect fines and penalties, the existence of the provisions 
of such Act on the statute books, as hereinbefore alleged, 
constitutes an immediate, present and irreparably threat, 
damage and injury to defendants’ property, and chuses an 
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immediate impairment of the value of said property and of 
defendants’ businesses and casts a cloud on defendants’ 
title to such property, and questions the validity of sub¬ 
stantially everv act and contract of defendants until the 

W I 

invalidity of such Act shall be judicially declared, all as 
more fully hereinbefore alleged. 

Defendants are further informed and believe, and there¬ 
fore allege, that, subject to the foregoing statements of 
immediate intention, and in their sole discretion as to time 
and manner, the plaintiff Securities and Exchange Com¬ 
mission, the Commissioners, the Attorney General and the 
Postmaster General, under color of the pretended authority 
of said Holding Company Act contending that such Act 
validly confers authority upon them, are combining and 
conspiring together and with each other to injure, and 
are threatening to injure, defendants, and will, unless re¬ 
strained by this Court of Equity, proceed so to do in the 
following manner: 

194 (a) The plaintiff Securities and Exchange Com¬ 

mission intends, and is threatening, to issue rules, 
regulations and orders applicable to defendants providing 
for the form and the contents of registration statements 
to be filed with said Securities and Exchange Commission, 
together with a vast number of schedules, appendices and 
other documents to be attached thereto, all as provided 
in Section 5 (b) of said Holding Company Act and more 
particularly described in paragraph 44 hereof; said plain¬ 
tiff Commission further intends and threatens, if defend¬ 
ants file with said Commission notifications of registra¬ 
tion, to prevent, control and regulate, subject to its arbi¬ 
trary discretion, each and every act of defendants and 
their subsidiary companies falling within the classifications 
and descriptions of various acts prohibited or subjected to 
regulation or control by said Commission under the pro¬ 
visions of said Holding Company Act, which said acts are 
more specifically set forth in paragraphs 46 and 47 hereof; 
said plaintiff Commission and the Commissioners further 
intend and threaten, if defendants shall not file such noti¬ 
fications of registration, to enforce the provisions of said 
Holding Company Act, under the purported authority of 
Section 18 (f) thereof, by transmitting to the Attorney 
General evidence of failure to register and of acts de- 
dared unlawful by Section 4 (a) of said Act, which acts 
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are more specifically set forth in paragraph 43 hereof; (b) 
subject to the allegations set forth in this paragraph 50 
hereof, the Attorney General intends and threatens to in¬ 
stitute, upon receiving such reports and informatibn from 
the plaintiff Commission and the Commissioners, a large 
number of criminal proceedings to collect the fihes and 
impose the punishments provided for by said Ac};, which 
proceedings and the cumulative, onerous and excessive pen¬ 
alties authorized by the provisions of said Act Will have 
the effect of coercing defendants to register under Said Act 
and to accept the rules, regulations and orders of tl|e plain¬ 
tiff Securities and Exchange Commission a!nd thus 
395 permit said plaintiff to regulate every detail of de¬ 
fendants’ businesses in accordance with the arbi¬ 
trary and uncontrolled discretion of said plaintiff (Commis¬ 
sion; and (c) subject to the allegations set forth in this 
paragraph 50 hereof, the Postmaster General intends and 
threatens to enforce the provisions of Section 4 (a)! of said 
Act by preventing the defendants from using the inails to 
conduct the acts necessarily incidental to their businesses 
specifically set forth in paragraph 43 hereof, which acts 
are done in the lawful and necessary conduct of their busi¬ 
ness, thus altogether preventing them from carrying on 
their business, or any part thereof. Each and all of the 
foregoing threatened acts of said plaintiff Commission and 
of the Commissioners, the Attorney General and the Post¬ 
master General, will result in immediate and irreparable 
injury, loss and damage to defendants as is hereinafter 
in the paragraph immediately following more specifically 
alleged. ! 

51. The right of each defendant to manage its property 
and to conduct its business free from all interference and 
restraint by the plaintiff Securities and Exchange Com¬ 
mission and by the Commissioners and, subject to the alle¬ 
gations set forth in paragraph 50 hereof, by the Attorney 
General and the Postmaster General acting under dolor of 
said Holding Company Act, is a property right df great 
value which will be destroyed by said plaintiff Commis¬ 
sion and by the Commissioners and, subject to the allega¬ 
tions set forth in paragraph 50 hereof, by said Attorney 
General and said Postmaster General to the irreparable 
injury of each such defendant, unless they are restrained 
from enforcing the provisions of said Act against any of 

i 

i 
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the defendants. The property right of each such defend¬ 
ant to enjoy and conduct its business free from any un¬ 
lawful interference will be invaded and destroved whether 
or not anv such defendant shall register under said Hold- 
ing Company Act, in the following manner: 

LOG (a) Even though this Court does not direct the 
defendants to register under said Act, the provi¬ 
sions of Section 4(a), and the threatened enforcement there¬ 
of by plaintiff Securities and Exchange Commission and 
by the Commissioners and, subject to the allegations set 
forth in paragraph 50 hereof, by the Attorney General and 
Postmaster General, will immediately impair, and threaten 
whollv to destrov, the value of the investment of the de- 

%> m/ 7 

fendants in the securities of the companies described in 
paragraphs 32 to 36 hereof. As unregistered holding com¬ 
panies, the continued ownership by defendants on and after 
December 1, 1935, of said securities is made unlawful and 
it is also made unlawful for defendants to dispose of said 
securities bv use of the mails or bv anv means or instru- 
mentalitv of interstate commerce or to sell said securities 
in any manner having reason to believe that such securi¬ 
ties will be resold bv use of the mails or anv means or 

& •> 

instrumentalitv of interstate commerce, bv reason where- 
of, and of the threatened acts of plaintiff Securities and 
Exchange Commission and of the Commissioners and, sub¬ 
ject to the allegations set forth in paragraph 50 hereof, of 
the Attorney General and Postmaster General, defendants 
will be wholly deprived of the benefits of ownership of said 

securities and their value to defendants will be whollv 

• 

destroyed and defendants will be likewise deprived of any 
practicable market in which they may dispose of said se¬ 
curities and realize anything thereon and the property of 
defendants will thus be confiscated; 

(b) Even though this Court does not direct the defend¬ 
ants to register under said Act, they will be harassed bv 
plaintiff Securities and Exchange Commission and by the 
Commissioners, and, subject to the allegations set 
197 forth in paragraph 50 hereof, by the Attorney Gen¬ 
eral and Postmaster General and subjected to a great 
number of civil and criminal suits and the danger of 
excessive and onerous penalties amounting to $200,000 for 
each and everv offense bv reason of the acts set forth in 

w mf 

paragraph 43 hereof which it will be necessary for defend¬ 
ants to do in the ordinary and daily conduct of their busi- 
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ness and which are hv said Act declared to be unlawful. 
Against such numerous suits and prosecutions, and against 
the threat of the excessive penalties to be impose^ there¬ 
by, defendants have no adequate remedy at law; 

(c) If defendants are forced by the threats hereinabove 

set forth or directed by order of this Court to file! a noti¬ 
fication of registration and, subsequently, the oth^r docu¬ 
ments and information required under the provisions of 
Section 5 of said Act, they will be forced to expend in the 
aggregate a large sum of money, to wit, not le$s than 
$325,000 in order to prepare and compile all the informa¬ 
tion, schedules, appendices, and documents required to be 
contained in or filed with their complete registration state¬ 
ments and which sum so expended will be wasted qnd dis¬ 
sipated ; ] 

(d) If defendants are forced by the threats hereinabove 
set forth or directed by order of this Court to Register 
under said Act, they will immediately be forced to insti¬ 
tute or defend a large number of proceedings to review or 
to resist the enforcement of orders and regulations!of said 
Commission, which said Commission is required tp make 
in accordance with the provisions of said Act moj*e par¬ 
ticularly alleged in paragraph 46, all of which provisions, 
as hereinabove alleged, are in violation of the Constitution 

of the United States; ! 

IPS (e) If defendants are forced by the threads here¬ 
inabove set forth or directed by order of this Court 
to register under said Act, the values of the property and 
business of defendants and of the tangible and intangible 
property required and used therein, and of the private 
funds invested and risked therein will immediately! be im¬ 
paired, and may eventually be destroyed, by reasoii of the 
unlawful interference by plaintiff Securities and Exchange 
Commission and by the Commissioners with the control and 
direction of defendants’ property and business; | 

(f) If defendant Bond and Share is forced by the jthreats 
hereinabove set forth, or directed by order of this Court, 
to register under said Act, the provisions of Sectiop 11 of 
said Act will require the reorganization of said defendant 
in such a manner that its ownership or control will be con¬ 
fined to a single integrated public utility system (with such 
additional integrated public utility systems as the plaintiff 
Commission may permit in accordance with the provisions 
of Section 11), all at the will of the Commission, at any 
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time subsequent to January 1, 1938, which provisions and 
the required acts of the plaintiff Securities and Exchange 
Commission thereunder immediately tend to destroy the 
value of defendant Bond and Share’s said investment in 
the other defendants, make the financing of said companies 
and their subsidiary companies and the conduct of their 
public utility business impossible and result in the present 
destruction of the value of defendant Bond and Share’s 
property and investment. 

(g) If defendants American Company, Electric Com¬ 
pany and National Company are forced by the threats here¬ 
inabove set iforth, or directed by order of this Court, to 

register under said Act, the provisions of Section 11 
19!) of said Act will require the reorganization of said 

defendants and their subsidiary companies men¬ 
tioned in paragraphs 32, 33, 34 and 35 hereof in such a 
manner that the respective subsidiary companies of each 
of said defendants will constitute but a single integrated 
public utility system as defined in said Act, and will con¬ 
fine the ownership or control of each of said defendants 
to a single one of such systems (with such additional inte¬ 
grated public utility systems as the plaintiff Commission 
may permit in accordance with the provisions of Section 
11), all at the will of the Commission, at any time subse¬ 
quent to January 1, 1938, which provisions and the re¬ 
quired acts of the plaintiff Securities and Exchange Com¬ 
mission thereunder destroy the value of said defendants’ 

•> 

investment in said subsidiary companies, make the financ¬ 
ing of said subsidiary companies and the conduct of their 
public utility business impossible and result in the present 
destruction of the value of said defendants’ respective 
property and investments. 

(h) If the remaining holding company defendants, 
American Gas, United Gas Corporation, Power Securities 
Corporation, Lehigh Power Securities Corporation and 
Easton Consolidated Electric Company and the operating 
company defendants are forced by the threats hereinabove 
set forth, or directed by order of this Court, to register 
under said Act and the holding company system of any 
of said defendants is found not to constitute a single in¬ 
tegrated public utility system, the provisions of Section 
11 of said Act will require the reorganization of such 
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defendant in such manner as to confine the ownership or 
control of such defendant to a single integrated public util¬ 
ity system (with such additional integrated publi^ utility 
systems as the plaintiff Commission may permit in accord¬ 
ance with the provisions of Section 11), al^ at the 

200 will of the Commission, at any time subsequent to 
January 1, 1938, which provisions and the Required 

acts of the plaintiff Securities and Exchange Coipmission 
thereunder immediately threaten and tend to destfov such 

V * 

defendant’s investment in its electric or gas utility prop¬ 
erties and tend to injure and prevent the financing of such 
defendant and its subsidiary companies and the Conduct 
of their public utility business and result in the present 
depreciation and possible future destruction of tlje value 
of such defendant’s property and investment; and 

(i) Whether defendants shall or shall not register un¬ 
der said Act, the provisions of Sections 4, 11 and 13 of said 
Act, and the threatened enforcement thereof by thk plain¬ 
tiff Securities and Exchange Commission and by the Com¬ 
missioners, and, subject to the allegations in paragraph 50 
hereof, by the Attorney General and Postmaster General, 
and the onerous and excessive penalties provided for the 
violation thereof, will immediately impair and mil progres¬ 
sively tend to destroy the management of defendants, and 
the technical and service organizations of defendant Amer¬ 
ican Gas and of Ebasco Services Incorporated, wpich are 
composed of experienced and skilled persons especially 
trained in the duties which they perform, and upon the 
continued and efficient services of whom the successful 

i 

operation of defendants and their subsidiary companies 
depends. There is every reasonable probability th^t such 
persons will not and cannot continue in their present du¬ 
ties, or in the efficient performance thereof, because of the 
mandatory dismemberment of defendants’ systems in the 
near future, and the present threat of criminal penalties 
for the doing of acts which the continued performance of 
their duties requires. j 

The controversy arising upon the facts hereinbefore al¬ 
leged immediately and irreparably affects th^ right 

201 of the defendants to conduct, manage, conserve and 
control the disposition of their property, ahd the 

prompt determination and declaration of defendant^’ legal 
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rights is immediately necessary. In order to effectually 
preserve and protect defendants’ property rights, further 
relief as prayed is both necessary and proper. 

By reason of all the foregoing, including the continued 
existence of said Act and the proceedings threatened to be 
taken by the plaintiff Securities and Exchange Commission 
and by the Commissioners and, subject to the allegations 
in paragraph 50, by the Attorney General and Postmaster 
General thereunder, the defendants are suffering and will 
continue to suffer a great and irreparable injury to their 
property, and such injury will constitute an immediate 
and irreparable loss for which they have, and can have, no 
adequate remedy at law. 

Wherefore, the premises considered, the defendants 
pray: 

(1) That on the amended and supplemental bill of com¬ 
plaint and the answer herein, the amended and supple¬ 
mental bill of complaint be dismissed. 

(2) That on the separate defense, counterclaim and 
cross-bill herein: 


(a) This Court enter a declaratory judgment under Sec¬ 
tion 274(d) of the Judicial Code, as amended by the Act 
of June 14, 1934 (Chapter 512, 48 Stat., 955, U. S. C. A., 
Title 28, Section 400), that said Holding Company Act, 
and each and every provision thereof, is unconstitutional, 
void and of no effect. 


(b) This Court grant defendants after notice and hear¬ 
ing a temporary injunction against plaintiff Securities and 
Exchange Commission, enjoining said Commission, its 
agents and all persons acting in aid of said Commission, 
from making any rule, regulation or order applicable to 
defendants under said Holding Company Act and, specific¬ 
ally, any rule, regulation or order under the pro- 


202 visions referred to in paragraphs 46 and 47 hereof. 


(c) This Court grant defendants, after notice and 


hearing, a temporary injunction against plaintiff Commis¬ 
sion and the Commissioners, enjoining said Commission 
and Commissioners, and their successors in office, their 
agents and all persons acting in aid of them from insti¬ 


tuting or taking any steps toward the institution of any 
action, proceeding or prosecution designed to compel de¬ 
fendants or the directors, officers or employees thereof, to 
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comply with said Act, or to compel the defendants to regis¬ 
ter under said Holding Company Act, or to enforc^ against 
defendants, or the directors, officers or employees! thereof, 
any penalty or other liability imposed by said! Act, or 
authorized thereunder, on account of acts done or omitted 
by defendants or the directors, officers or employees there¬ 
of : and enjoining the plaintiff Commission and the Com¬ 
missioners, and their successors in office and all j persons 
acting in aid of it or them, from transmitting to the Attor¬ 
ney General, or his successors in office, any evidence of vio¬ 
lation of said Act bv the defendants or the directors, offi- 
cers or employees thereof, or in any manner froijn induc¬ 
ing said Attorney General to institute proceeding^ against 
them, or any of them. i 

(d) This Court grant defendants, after notice and hear¬ 
ing, a temporary injunction against said Attorney General, 
and his successors in office, and all persons acting in aid 
of him or his successors in office or under his superintend¬ 
ence or direction or the superintendence or direction of his 
successors in office, enjoining him and them frotn insti¬ 
tuting or directing the institution of any proceeding against 
the defendants, or any of them, or their directors^ officers 
or employees, on account of any act done or omitted to be 
done under said Act and that this Court grant defendants, 
after notice and hearing, a temporary injunction against 
the Postmaster General and his successors in office and 
those acting or claiming to act under his direction or 

authority or under the direction or authority of his 
203 successors in office, enjoining him and them from en¬ 
forcing the postal provisions of said Act by exclud¬ 
ing from the mails any property, communication or securi¬ 
ties of the defendants, or any of them, or otherwise, under 
or by virtue of the terms or provisions or under the author¬ 
ity of said Holding Company Act. 

(e) On final hearing this Court enter a permanent in¬ 
junction to the same effect. j 

(f) For such other and further relief as to th£ Court 

may seem meet. i 

* 

SIMPSON, THACHER & BARTLETT, 

120 Broadway, New York, N. Y., j 

Solicitors for all Defendants 

and Intervening Defendants. 


i 
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THOMAS D. THACHER, 

JOHN F. MacLANE, 

DOUGLAS A. CALKINS, 

Of Counsel for all Defendants and 

i Intervening Defendants. 

REID & MURPHY, 

A. J. G. PRIEST, 

2 Rector Street, New York, X. Y. 

Of Counsel for Defendants Electric 
Bond and Share Company, Amer¬ 
ican Power ct' Light Company, 

National Power & Light Com¬ 
pany and Electric Power & Light 
Corporation. 

M. F. MILLIKAN, 

30 Church Street, New York, X. Y. 

Of Counsel for Defendants Amer¬ 
ican Gas and Electric Company, 

Appalachian Electric Power 
Company, The Ohio Power Com¬ 
pany, The Scranton Electric 
Company and Atlantic City Elec¬ 
tric Company. 

204 Exhibit I. 

% 

Properties of, and Business Done by, Subsidiaries of Amer¬ 
ican Power & Light Company. 

• 

(a) Central Arizona Light and Power Company, organ¬ 
ized under the laws of Arizona in 1920 and having its prin¬ 
cipal office and place of business in Phoenix, Arizona, has 
for manv vears conducted and still conducts an electric 
utilitv business bv means of generating plants, transmis- 
sion lines and distribution systems, and a gas utility busi¬ 
ness by means of a manufactured gas plant and gas dis¬ 
tribution systems for distributing manufactured and nat¬ 
ural gas. All of the property of the Company used for 
the conduct of its electric utility business and gas utility 
business is located, and all of its operations are conducted, 
solely within the State of Arizona. The Company purchases 
(in Arizona) all of its natural gas requirements from West¬ 
ern Gas Company, a subsidiary of El Paso Natural Gas 
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Company. Such gas is transmitted into Arizona from New 
Mexico by said Western Gas Company. The [aggregate 
sales of electric energy by the Company for the year 1934 
were approximately 69,000,000 kilowatt hours, and its elec¬ 
tric operating revenues were approximately ^2,200,000. 
The aggregate operating revenues of said Company for the 
year 1934, including revenues from both its electric and gas 
utility businesses, were approximately $2,700,000. 

(b) Florida Power & Light Company, organised under 
the laws of Florida in 1925 and having its principal office 
and place of business in Miami, Florida, has throughout its 
history conducted, and still conducts, an electric utility busi¬ 
ness by means of generating plants, transmission jlines and 
distribution systems, and a manufactured gas utility busi¬ 
ness by means of manufactured gas plants and gas 

205 distribution systems. All of the property of the 
Company used for the conduct of its sai$. electric 
utility business and gas utility business is located, and all 
of its operations are conducted, solely within the State of 
Florida. The aggregate sales of electric energy by the 
Company for the year 1934 were approximately 1^0,000,000 
kilowatt hours, and its electric operating revenues for said 
year were approximately $9,000,000. 

The Company also conducts an ice business solely within 
the State of Florida and owns all or substantially all of 
the stock of three subsidiary companies rendering water 
and transportation service solely within the State of Flor¬ 
ida. The aggregate operating revenues of the Qoinpany, 
including the revenues from its electric and gas utility and 
ice businesses were approximately $10,600,000 for j the year 
1934, and the aggregate operating revenues of shid three 
subsidiaries for said year were approximately $^,100,000. 

(c) Kansas Gas and Electric Company, organized under 
the laws of West Virginia in 1909 and having its principal 
office and place of business in Wichita, Kansas, has for 
many years conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution svstems located solelv within the IState of 
Kansas, except that certain lines extend into the State of 
Missouri for the distribution of electric energy tjo a few- 
customers in Missouri. The Company also has a transmis¬ 
sion line extending to the Kansas-Oklahoma boundary 

12—6654a j 
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which is used to provide temporary emergency interchange 
connections with a non-associate electric utility company 
having properties in Oklahoma and also has facilities for 
establishing temporary emergency interchange connections 
in Kansas with two other non-associate electric utility com¬ 
panies. The aggregate sales of electric energy by the Com¬ 
pany in Kansas for the year 1934 were approximately 
197,000,000 kilowatt hours and the operating revenues 
therefrom were approximately $5,000,000. The ag- 
206 g regale sales of electric energy by the Company in 
Missouri for the year 1934 were approximately 
6,000,000 kilowatt hours and the operating revenues there¬ 
from were approximately $80,000. All of the electric energy 
sold by the Company in Missouri is sold at distribution 
voltages. The sales of electric energy over the Company’s 
transmission line extending to the Kansas-Oklahoma bound¬ 
ary in the year 1934 amounted to approximately 100,000 
kilowatt hours and represented transformer losses only. 
In addition thereto, there was an unavoidable interchange 
at .said point incident to voltage regulation. 

(d) Minnesota Power & Light Company, organized as 
Duluth-Edison Electric Company under the laws of Min¬ 
nesota in 1906 (name changed to Minnesota Power & Light 
Company in 1923) and having its principal office and place 
of business at Duluth, Minnesota, has for many years con¬ 
ducted, and still conducts, an electric utility business by 
means of generating plants, transmission lines and distribu¬ 
tion systems, located solelv within the State of Minnesota. 
— * * 

Certain of the Company’s transmission and distribution 
lines extend to the Minnesota-Wisconsin boundary where 
certain electric energy is sold at wholesale for resale to 
Northern Power Company and (through the latter Com¬ 
pany) to Superior Water, Light and Power Company, asso¬ 
ciate electric utility companies. The aggregate sales of 
electric energy by the Company at the Minnesota-Wisconsin 
boundary for the year 1934 were approximately 35,000,000 
kilowatt hours and the revenues therefrom were approxi¬ 
mately $420,000. The aggregate sales of electric energy 
bv the Company in the State of Minnesota, including such 
sales at said boundary for the year 1934 were approxi¬ 
mately 272,000,000 kilowatt hours and its electric operating 
revenues were approximately $5,300,000. The Company 
also renders steam heating service in certain communities 
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in Minnesota. In 1935 the Company’s sales of electric 
energy in Minnesota itself increased approximately 30 
percent. | 

207 (e) The Montana Power Company, Organized 

under the laws of New Jersey in 1912 and paving its 
principal office and place of business in Butte, Montana, 
lias for a number of years conducted, and still conducts, an 
electric utility business by means of generating j stations, 
transmission lines and distribution systems and a natural 
gas utility business by means of gas distribution j systems, 
all of the Company’s gas requirements being purchased in 
Montana from an associate company. All of the properties 
used for the conduct of the Company’s electric utility busi¬ 
ness and gas utility business are located solely within Mon¬ 
tana. One of the Company’s electric transmission lines 
extends to a point in Montana near the Idaho-jMontana 
boundary, at which point electric energy is delivered to 
Idaho Transmission Company, a subsidiary electric utility 
company, for delivery by it to customers of The Montana 
Power Company in Idaho. The Company also delivers, at 
a point in Montana, to a non-associate railroad company, 
a small amount of electric energy for redelivery; by said 
railroad company to Idaho Transmission Company at a 
point in Idaho. The aggregate sales of electric energy by 
said Company in Montana, exclusive of electric energy so 
delivered to Idaho Transmission Company, for fhe year 
1934 were approximately 690,000,000 kilowatt liour^ and its 
electric operating revenues were approximately $7,540,000. 
The amount of electric energy delivered to Idahq Trans¬ 
mission Company for redelivery for the account of said 
The Montana Power Company in the State of Idahq for the 
calendar year 1934 was approximately 17,000,000 jkilowatt 
hours and the revenues therefrom were approximately 
$110,000. The Company also renders water and irrigation 
service and steam heating service in certain corminunities 
solely in Montana. The aggregate operating revenues of 
the Company, including the revenues from its electric utility 
business, gas utility business and water irrigation, and 
steam heating service, were approximately $9,010,000 
or >8 for the vear 1934. There have been no changes in 
the character of the Company’s business in 1935, but 

- -»tt hour sales and revenues have been substantially 

%> 

hi^. r a prolonged strike in an important industry having 
redu ed sales and revenues in 1934. 
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The Montana Power Company also owns all, or substan¬ 
tially all, of the stock of, and controls the operations of, 
Idaho Transmission Company, a corporation organized 
under the lavs of Montana. Idaho Transmission Company 
conducts an electric utility business bv means of transmis- 

sion lines and a distribution system located solely within 

* •> 

Idaho, except that one transmission line extends over the 
Montana-Idaho boundary line for a distance of approxi¬ 
mately 10 feet, where it interconnects with a transmission 
line of The Montana Power Company. The principal busi¬ 
ness of Idaho Transmission Company is the delivery of 
electric enersrv received from The Montana Power Com- 
pany in Montana to mining customers of The Montana 
Power Company in the State of Idaho and the interchange 
of electric energy with The Washington Water Power Com¬ 
pany, an associate company, for account of The Montana 
Power Company. In the year 1934 Idaho Transmission 
Company so delivered to customers of The Montana Power 
Company approximately 17,000,000 kilowatt hours and in¬ 
terchanged with The Washington Water Power Company 
approximately 140,000 kilowatt hours in deliveries and 
110,000 kilowatt hours in receipts, and for this service it 
received from The Montana Power Company approxi¬ 
mately $37,000 in service charges and rentals. Idaho Trans¬ 
mission Company also owns and operates a small distribu¬ 
tion svstem in Averv, Idaho, over which in the year 1934 
it sold approximately 50,000 kilowatt hours, receiving rev¬ 
enues from such sales of approximately $3,000. The elec¬ 
tric energy so sold was received from The Montana Power 
Company over a transmission line belonging to a non¬ 
associate railroad company. Application has been 
209 made to the Federal Power Commission for permis¬ 
sion to transfer all the properties of Idaho Trans¬ 
mission Company to The Montana Power Company. In 
1935 receipts of electric energy from The Washington 
Water Power Company were substantially increased. 

The Montana Power Company also owns all or substan¬ 
tially all of the capital stock of Rocky Mountain Power 
Company, a Delaware corporation which owns a partially 
constructed hydro-electric development in Montana. 

(f) Montana Power Gas Company, organized under the 
laws of New Jersey in 1932 and having its principal office 
and place of business in Butte, Montana, has throughout 
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its history conducted, and still conducts, a natural gas busi¬ 
ness by means of natural gas production and transmission 
facilities located solely within the State of Montana. The 
Company also purchases substantial amounts of natural 
gas from sources solely within the State of Montajna. The 
aggregate sales of gas by said Company for the year 1934 
were approximately 4,900,000 thousand cubic fedt. The 
operating revenues of said Company from all soiirces for 
said year were approximately $960,000. There hgve been 
no changes in the character of the Company’s business in 
1935, but its sales and revenues have increased substan¬ 
tially. A large part of this Company’s gas sales (were to 
an associate company, The Montana Power Company, which 
conducts a retail gas utility business in Montana.) As an 
incident of and in connection with its gas business, ^lontana 
Power Gas Company also extracts gasoline and butane from 
natural gas, owns and operates certain oil production facil¬ 
ities located solelv within the State of Montana and sells 
oil, butane and natural gas gasoline. ! 

(g) Nebraska Power Company, organized under the laws 
of Maine in 1917 and with its principal office and 
210 place of business at Omaha, Nebraska, has f<j>r many 
years conducted, and still conducts, an electrijc utility 
business by means of a generating plant and transmission 
lines and distribution systems located solely within the 
State of Nebraska. The Company sells certain j electric 
energy (approximately 26,000,000 kilowatt hours ijn 1934) 
at its generating plant at wholesale for resale to jits sub¬ 
sidiary, Citizens Power & Light Company, near the Iowa- 
Nebraska boundary and also sells (approximately 23^000,000 
kilowatt hours in 1934) electric energy at wholesale for 
resale to a non-associate electric utility having properties 
in Nebraska and Iowa at another point in Nebraska near 
said Iowa-Nebraska boundary. The sales of electrid energy 
so made were approximately 49,000,000 kilowatt h|ours in 
the year 1934, with revenues therefrom of approximately 
$420,000. The aggregate sales of electric energy by the 
Company in Nebraska in 1934, including such dales at 
wholesale, were approximately 320,000,000 kilowatt hours 
and its electric operating revenues were approximately 
$6,500,000. 

Nebraska Power Company owns all or substantially all 
the capital stock of, and controls the operations of, Citizens 
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Power & Light Company, a New Jersey corporation which 
conducts an electric utility business by means of a distribu¬ 
tion system in and near the City of Council Bluffs, Iowa, 
including a distribution line which crosses the Iowa-Xe- 
braska boundary and extends into Nebraska a distance of 
approximately 700 feet to the generating station of Ne¬ 
braska Power Company by means of which it purchases 
its requirements of electric energy from said Nebraska 
Power Company. Citizens Power & Light Company also 
transfers a small amount of electric energy from Nebraska 
(included in the total of 49,000,000 kilowatt hours sold by 
Nebraska Power Company as set forth above) for the 
account of a non-associate company, but makes all of its 
sales of electric energy in the State of Iowa. The aggre¬ 
gate sales of electric energy by said Citizens Power 
211 & Light Company in 1934 were approximately 22,- 

000,000 kilowatt hours and its electric operating rev¬ 
enues were approximately $820,000. 

(h) New Mexico Electric Service Company, organized 
under the laws of New Mexico in 1930, and having its prin¬ 
cipal office and place of business in Hobbs, New Mexico, 
has throughout its historv conducted and still conducts an 
electric utility business by means of generating plants and 
distribution systems located, and operations carried on, 
solelv within the State of New Mexico. The aggregate sales 
of electric energy by said Company for the calendar year 
1934 were approximately 2,200,000 kilowatt hours, and its 
electric operating revenues for said year were approxi¬ 
mately $87,000. There have been no changes in the char¬ 
acter of the Company’s business in 1935, but its kilowatt 
hour sales and revenues have increased substantially 

(i) Northern Power Company, organized under the laws 
of Wisconsin, in 1906 and having its principal office and 
place of business at Superior, Wisconsin, has for many 
vears conducted, and still conducts, an electric utilitv busi- 
ness by means of distribution lines located solely -within 
the State of Wisconsin. Certain of such lines extend to 
the Wisconsin-Minnesota boundarv and are used solelv for 
receiving electric energy at said boundary from Minnesota 
Power & Light Company for redelivery to Superior Water, 
Light and Power Company and for distribution and sale 
to consumers, all within the State of Wisconsin. The aggre¬ 
gate amount of electric energy transported from said bound- 
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arv bv said Company over said lines in the \ u ear 1934 
amounted to approximately 33,000,000 kilowatt hours. Of 
this amount, approximately 13,000,000 kilowatt Injurs were 
so redelivered to Superior Water, Light and Power Com¬ 
pany and the remainder were used by the Company 
itself for distribution to its own customers. The 

212 Company received $6,000 for such redeliveijy service 
in 1934 and its total operating revenues in tjhat year, 

excluding the payment for such redeliverv service, were 
approximately $306,000. ! 

(j) Northwestern Electric Company, organized pnder the 
laws of Washington in 1911 and with its principal office 
and place of business at Portland, Oregon, has | since its 

organization conducted and still conducts an electric utility 

v 1 * 

business by means of steam and hydro-electric generating 
plants, transmission lines and distribution systems located 
within the States of Oregon and Washington. Tfhe Com¬ 
pany owns certain transmission lines which crossj the Ore- 
gon-Washington boundary and are used for transmitting 

o c 1 « i o 

substantial amounts of electric energy across sijich state 

boundary for ultimate sale to retail customers of the Com- 
•> 

panv or at wholesale. The Company in 1934 purchased 
the major part of its energy requirements in Washington 
from associate companies, such purchases including large 
amounts of surplus energy temporarily availably at low 
cost which made it advantageous for the Compami to limit 
the operation of its Oregon steam-electric generating plants 
to the furnishing of stand-bv service. I 

The division of the Company’s electric business between 
the states of Oregon and Washington in 1934 is indicated 
by the following relations: Electric generating capacity 
installed and available under contract: Oregop, 62%; 
Washington, 38%; Electric energy generated dnd pur¬ 
chased: Oregon, 1%; Washington, 99%; Electrify energy 
sales: Oregon, 49% ; Washington, 51%; Average maximum 
firm power demand: Oregon, 65% ; Washington, 35% ; Elec¬ 
tric revenue: Oregon, 73%; Washington, 27%; Customers: 
Oregon, 79%; Washington, 21%. The aggregate! sales of 
electric energy by the Company in Oregon and Washington 
in 1934 were approximately 135,000,000 kilowatt hours in 
the case of Oregon, with electric operating revenues 

213 therefrom of approximately $2,360,000 and approxi¬ 
mately 140,000,000 kilowatt hours in the case of 
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Washington with electric operating revenues therefrom of 
approximately $870,000. The Company transferred across 
the Oregon-Washington boundary for its own account in 
1934 approximately 156,000,000 kilowatt hours of electric 
energy. Its aggregate sales of electric energy at wholesale 
for resale in that year, involving in part the incidental 
movement of electric energy across state boundaries, were 
approximately 25,000,000 kilowatt hours (consisting prin¬ 
cipally of temporarily available surplus energy) and the 
aggregate revenues therefrom were approximately $62,000, 
or less than 2% of the Company’s aggregate electric oper¬ 
ating revenues in that year. Approximately 89% of the 
energy sold in Washington represents sales to two high- 
load-factor industrial power users and sales of temporarily 
available surplus energy. 

Northwestern Electric Company also has carried on for 
a number of years and still carries on the business of sup¬ 
plying steam heat in the City of Portland, Oregon. The 
aggregate operating revenues of the Company in 1934, in¬ 
cluding the operating revenues from said steam heating 
service, were approximately $3,530,000. 

(k) Pacific Power & Light Company, organized under 
the laws of Maine in 1910 and having its principal office 
and place of business at Portland, Oregon, has for a num¬ 
ber of years conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution svstems located within the States of Ore- 
gon and Washington. The Company owns certain trans¬ 
mission lines which cross the Oregon-Washington boundary 
and are used for transmitting certain amounts of electric 
energy across such state boundary for ultimate sale to re¬ 
tail customers of the Company or at wholesale. 

214 The division of the Company’s electric business 
between the states of Oregon and Washington in 
1934 is indicated by the following relations: Electric gen¬ 
erating capacity installed and available under contract: 
Oregon, 46%; Washington, 54%; Electric energy gener¬ 
ated and purchased: Oregon, 38% ; Washington, 62% ; Elec¬ 
tric energy sales: Oregon, 28%; Washington, 72%; Elec¬ 
tric revenue: Oregon, 40%: Washington, 60%; Custom¬ 
ers: Oregon, 38%; 'Washington, 62%. The aggregate sales 
of electric energy by the Company in Oregon and W 7 ash- 
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ington in 1934 were approximately 52,000,000 |kilowatt 
hours in the case of Oregon, with electric operating reve¬ 
nues of approximately $1,600,000 and approximately 134,- 
000,000 kilowatt hours in the case of Washington with elec¬ 
tric operating revenues of approximately $2,400,(^00. The 
Company transferred across the Oregon-Wa$hington 
boundary for its own account in 1934 approximately 47,- 
000,000 kilowatt hours of electric energy. Its aggregate 
sales of electric energy at wholesale for resale in that year, 
involving in part the incidental movement of electrijs energy 
across state boundaries, were approximately 4p,000,000 
kilowatt hours (consisting principally of temporarily avail¬ 
able surplus energy) and the aggregate revenues therefrom 
were approximately $108,500, or less than 3% of the Com¬ 
pany’s aggregate electric operating revenues in thjat year. 
The Company, which also renders certain steanfiheating 
and water service, in 1934 purchased a large payt of its 
energy requirements from associate electric utility com¬ 
panies. j 

i 

Pacific Power & Light Company owns all or substanti¬ 
ally all of the capital stock of, and controls the operations 
of, Inland Power & Light Company, an Oregon Corpora¬ 
tion which owns a large hydro-electric generating] station 
in Washington and two small hydro-electric generating 
stations in Oregon, as well as a transmission line in Wash¬ 
ington. Inland Power & Light Company sells electric 
energy (at its generating stations) to Pacific Power 
215 & Light Company and to the associate Northwestern 

Electric Company, its sales to and revenues from 
said Companies, respectively, in the year 1934 having been 
approximately 3,000,000 kilowatt hours with approximately 
$20,000 of revenue therefrom and 177,000,000 jrilowatt 
hours (including substantial quantities of surplus Energy) 
with approximately $540,000 of revenue therefrom! 

(1) Portland Gas & Coke Company, organized uifder the 
laws of Oregon in 1910 and having its principal office and 
place of business in Portland, Oregon, has for maiiv years 
conducted and still conducts a gas utility business by means 
of manufactured gas plants, transmission mains and dis¬ 
tribution systems located entirely in the State of Oregon, 
except that its distribution system extends across fhe Ore¬ 
gon-Washington boundary line for the purpose of serving 
customers of the Company in one community in tlje State 




186 THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 

of Washington. The Company serves approximately 2,000 
customers in the State of Washington and the aggregate 
sales of gas by the Company for the year 1934 in Wash¬ 
ington were approximately 58,000 thousand cubic feet and 
the gas operating revenues therefrom were approximately 
$63,000. The! Company serves approximately 80,000 cus¬ 
tomers in the State of Oregon and the aggregate sales of 
gas for the year 1934 in that State were approximately 
2,500,000 thousand cubic feet and the gas operating reve¬ 
nues therefrom were approximately $2,600,000. The Com¬ 
pany also carries on the manufacture and sale of carbon 
briquets and other by-products derived from the manufac¬ 
ture of gas. Its aggregaate operating revenues from the 
sales of gas and of by-products amounted to approximately 

$3,000,000 for the vear 1934. 

* • 

(m) Superior Water, Light and Power Company, or¬ 
ganized under the laws of Wisconsin in 1889 and having its 
principal office and place of business in Superior, 
216 Wisconsin, has for many years conducted, and still 
conducts, an electric utility business bv means of a 
stand-by generating station and a distribution svstem and 
a gas utility business by means of a gas distribution sys¬ 
tem, all of such property being located solely within the 
State of Wisconsin. Except during periods of emergency, 
the Company obtains its requirements of electric energy 
from Minnesota Power & Light Company, an associate 
company, which energy is delivered to the Company, with¬ 
in the State of Wisconsin, by Northern Power Company, 
also an associate company. All of the electric energy so 
purchased by the Company is distributed by the Company 
in the State of Wisconsin. The aggregate sales of electric 
energy by said Company for the year 1934 were approxi¬ 
mately 11,000,000 kilowatt hours and its electric operating 
revenues were approximately $501,000. The Company also 
renders water service in the State of Wisconsin, and in 
connection therewith pumps water from wells located in 
the State of Minnesota, but renders no water service out¬ 
side of the State of Wisconsin. The Company purchases 
its manufactured gas requirements from a non-associate 
company at the Minnesota-Wisconsin boundary. The ag¬ 
gregate operating revenues of said Company, including the 
revenues from its electric business, gas business and water 
business, were approximately $905,000 for the year 1934. 
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(n) Texas Electric Service Company, organized under 
the laws of Texas in 1929 and having its principal office 
and place of business in Fort Worth, Texas, has conducted 
and still conducts an electric utility business by means of 
generating plants, transmission lines and distribution sys¬ 
tems located, and operations carried on, solely within the 
State of Texas. The aggregate sales of electric eijergy by 
the Company in the year 1934 were approximately 283,- 
000,000 kilowatt hours, with electric operating revenues of 

approximately $6,470,000. For a number of years the 
217 Company also distributed electric energy jit retail 

in Piedras Negras, Mexico, but has sold all its prop¬ 
erties in Mexico. ! 

(o) Texas Power & Light Company, organized under 

the laws of Texas in 1912 and having its principal office 
and place of business in Dallas, Texas, has for many years 
conducted and still conducts an electric utility business by 
means of generating plants, transmission lines ancl distri¬ 
bution systems located, and operations carried op, solely 
within the State of Texas. The aggregate sales ofj electric 
energy by the Company for the year 1934 were Approxi¬ 
mately 350,000,000 kilowatt hours, and its electric operating 
revenues were approximately $9,100,000. j 

(p) Texas Public Utilities Corporation, organized under 
the laws of Texas in 1926 and having its principal office 
and place of business in Dallas, Texas, has throughout its 
history conducted, and still conducts, an electric utility 
business by means of a stand-by generating statiojn and a 
distribution system located, and operations carried on, 
solely within the State of Texas. Except during I periods 
of emergency the Company purchases in Texas its entire 
requirements of electric energy for electric utility pur¬ 
poses from an associate electric utility company, thk above- 
named Texas Power & Light Company. The aggregate 
sales of electric energy by the Company in 1934 y^ere ap¬ 
proximately 1,400,000 kilowatt hours and its electijic oper¬ 
ating revenues for said year were approximately |$75,000. 
The Company also renders water service and ice i service 
solely within the State of Texas. The Company bpys nat¬ 
ural gas at wholesale, from a non-associate company oper¬ 
ating solely within the State of Texas, and resells such 
natural gas at wholesale, solely within the State o| Texas, 
but it neither owns nor operates any facilities for distri- 


i 

i 








188 THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


bution of natural gas. The aggregate operating revenues 
of the; Company for the year 1934, including the 
218 revenues from its gas, water, ice and electric busi¬ 
nesses,; were approximately $1,100,000. 

(q) The Washington Water Power Company, organized 
under the laws of Washington in 1889 and with its princi¬ 
pal office and place of business at Spokane, Washington, 
has for manv years conducted and still conducts an electric 
utility business by means of generating plants, transmis¬ 
sion lines and distribution svstems located within the states 

i « 

of Washington and Idaho. The Company owns certain 
transmission lines which cross the Washington-Idaho boun¬ 
dary and are used for transmitting certain amounts of elec- 
trie energy across such state boundary for ultimate sale to 
retail customers of the Company or at wholesale. The 
Company's transmission system is interconnected with the 
transmission systems of the associate Pacific Power & Light 
Company in Washington and the associate Idaho Trans¬ 
mission Company in Idaho for sale of electric energy to 
and interchange of electric energy with said associate com- 
panics. 


The division of the Company’s electric business between 
the states of Washington and Idaho in 1934 is indicated bv 
the following relations: Electric generating capacity in¬ 
stalled and available under contract , Washington 89%, 
Idaho 11%; Electric energy generated and purchased , 
Washington 97%, Idaho 3%; Electric energy sales. Wash¬ 
ington 74% , Idaho 26% ; Electric revenues, Washington 78% , 
Idaho 22%; Customers , Washington 82%, Idaho 18%. The 
aggregate sales of electric energy by the Company in Wash¬ 
ington and Idaho in 1934 were approximately 460,000,000 
kilowatt hours in the case of Washington, with electric 
operating revenues of approximately $5,200,000, and ap¬ 
proximately 160,000,000 kilowatt hours in the case of Idaho, 
with electric operating revenues of approximately $1,500,000. 
The Company transferred across the Washington-Idaho 
boundary for its own account in 1934 approximately 233,- 
000,000 kilowatt hours of electric energy. Its aggre- 
21.9 gate sales of electric energy in that year at or across 


state boundaries at wholesale for resale were ap¬ 
proximately 10,400,000 kilowatt hours (including substan¬ 
tial quantities of surplus power) and the aggregate reve¬ 
nues therefrom were approximately $52,000, or less than 
1% of the Company’s aggregate electric operating reve- 
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nues in that year. The Company also renders certain local 
water service in Idaho and Washington. In 1935 the Com¬ 
pany also sold through Idaho Transmission Com[pany to 
The Montana Power Company for resale approximately 
12,300,000 kilowatt hours, its revenues therefromi having 
been approximately $37,000. j 

The Washington Water Power Company own§ all or 
substantially all of the common stock of, and controls the 
operations of, Chelan Electric Company, a Washington 
corporation which owns a large hydro-electric generating 
station in the State of Washington and smaller hy^ro-elec- 
tric generating stations in the State of Idaho. All| electric 
energy generated by Chelan Electric Company is delivered 
(at its generating stations) to The Washington Water 
Power Company. j 

The Washington Water Power Company also Qwns all 
or substantially all of the outstanding capital sjtock of, 
and controls the operations of, Spokane Central [Heating 
Company and Spokane United Railways which, respectively, 
render steam heating service and transportation; service 
in the City of Spokane, Washington. The operating reve¬ 
nues of said three subsidiary companies in the yqar 1934 
were approximately $1,300,000, of which $300,000 repre¬ 
sented intercompany transactions. j 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to! in this 
exhibit are for the last calendar vear for which such state- 
ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 
220 The above named direct and indirect subsidiaries 
of American Power & Light Company do not include 
certain minor companies holding land or conducting other 
businesses or “name-saving” companies or subsidiary com¬ 
panies now in the process of dissolution or other j“shell” 
subsidiary companies, the corporate existence of wjiich has 
been continued because of franchise problems, iportgage 
provisions, etc. j 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of American 
Power & Light Company herein described to that Cjompany 
and to one another. ! 


(Here follows 1 photo, folio 221.) 
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222 Exhibit II. 

Properties of, and Business Done by, Subsidiaries of 
Electric Power & Light Corporation. 

(a) Arkansas Power & Light Company, organized un¬ 
der the laws of Arkansas in 1926 with its principal office 
and place of business at Pine Bluff, Arkansas, has for 

manv years conducted and still conducts an electric utility 
•/ \ • 

business by means of generating plants, transmission lines 

and distribution systems located solely within the State of 

•* •> 

Arkansas and a gas utility business by means of natural 
gas distribution systems also located solely within the State 
of Arkansas. Certain of the Company’s transmission lines 
extend to the Arkansas-Louisiana boundary, to the Ar- 
kansas-Mississippi boundary and to the Arkansas-Tennes- 
see boundary, and are used for the purpose of selling elec¬ 
tric energy to, and receiving electric energy from other 
electric utility companies having properties outside the 
State of Arkansas. 

The Company in the year 1934 generated with its own 
facilities and purchased from sources within the State of 
Arkansas, approximately 100,000,000 kilowatt hours of elec¬ 
tric energy, ^nd purchased at state boundaries approxi¬ 
mately 222,000,000 kilowatt hours generated outside the 
State of Arkansas. All of the electric energy so gener¬ 
ated and purchased was sold in the State of Arkansas, ex¬ 
cept approximately 7,700,000 kilowatt hours sold to asso¬ 
ciate companies at wholesale for resale over the Company’s 
said transmission lines extending to the Arkansas-Louisi¬ 
ana, Arkansag-Mississippi, and Arkansas-Tennessee boun¬ 
daries. The Company’s aggregate electric operating reve¬ 
nues in 1934 were approximately $5,900,000, including ap¬ 
proximately $100,000 derived from stand-by service and 
sales of electric energy at state boundaries, and the amount 
which it paid for energy purchased at state 

223 boundaries was approximately $790,000. The Com¬ 
pany also transferred over its own lines through 

Arkansas to a point or points at a state boundary energy 
received at a state boundary for redelivery to, or for the 
account of, other electric utility companies from which such 
energy was received. The amount of electric energy so 
transferred in the year 1934 was approximately 80,000,000 
kilowatt hours. 
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The Company also has carried on for a number cff years 
and still carries on the businesses of distributing water, 
operating ice plants and rendering steam heatihg and 
transportation service, all in various communities! within 
the State of Arkansas. The aggregate operating revenues 
of the Company, including the revenues from the ^lectric, 
gas, water, steam-heating, transportation and ice bu$inesses 
done by the Company, were approximately $7,400,^)00 for 
the year 1934. j 

I 

Arkansas Power & Light Company owns all or substan¬ 
tially all of the capital stock of The Garland Po\i r er and 
Development Company of Arkansas, an inactive cdmpanv, 
which owns certain non-utility land in the State; of Ar- 
kansas and which also owns 100% of the capital Etock of 
White River Power Company, which, in turn, has j certain 
rights and has made sundry investigations, etc., !in con¬ 
nection with a proposed hydro-electric development on the 
White River in the State of Arkansas. The Garland Power 
and Development Company also owns all or substantially 
all the capital stock of Capital Transportation Copipany, 
which owns, or operates under lease, transportation facili¬ 
ties in the State of Arkansas. 

(b) Dallas Power & Light Company, organized under 
the laws of Texas in 1917 and with its principal ofifece and 
place of business at Dallas, Texas, has for mam r years 
conducted, and still conducts, an electric utility business 
by means of a generating plant, transmission lines and a 
distribution system located, and operations conducted, 

solely within the State of Texas. The aggregate 
224 sales of electric energy by the Company in t}ie year 
1934 were approximately 200,000,000 kilowatt hours 
and its electric operating revenues were approximately 
$5,200,000. “ | 

(c) Louisiana Power & Light Company, organised un¬ 
der the laws of Florida in 1927 and with its principal office 
and place of business at Algiers, Louisiana, has fo t many 
years conducted and still conducts an electric utility busi¬ 
ness by means of generating plants, transmission lines and 
distribution systems located solely within the State of 
Louisiana and a gas utilitv business bv means of hatural 
gas distribution systems also located solely within the State 
of Louisiana. The Company has transmission lines Extend¬ 
ing to the Louisiana-Arkansas boundary and to the pLouisi- 
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ana-Mississippi boundary which are used principally for 
the purpose of selling electric energy to associate electric 
utility companies having properties, respectively, in said 
States of Arkansas and Mississippi. The Company pur¬ 
chases (in Louisiana) the major portion of its natural gas 
requirements, for resale within the State of Louisiana, 
from, or from a subsidiary of, United Gas Public Service 
Company, an associate natural gas company. 

The aggregate sales of electric energy at wholesale for 
resale over the Company’s said transmission lines extend¬ 
ing to said Louisiana-Arkansas and Louisiana-Mississippi 
boundaries were approximately 360,000,000 kilowatt hours 
in the year 1934 and the revenues therefrom were approxi¬ 
mately $1,500,000. In the year 1934, Company also pur¬ 
chased approximately 5,000,000 kilowatt hours over said 
lines. The aggregate sales of electric energy by the Com¬ 
pany in the State of Louisiana and over said transmission 
lines extending to said state boundaries were approximately 
550,000,000 kilowatt hours in 1934 and the electric oper¬ 
ating revenues therefrom were approximately $4,500,000. 
The Company also transferred over its own lines through 
Louisiana to a point or points at a state boundary 



electric energy received at a state* boundary for re¬ 


delivery to an associate company from which such 


energy was received. The amount of electric energy so 

O * « 


transferred in the year 1934 was approximately 1,347,000 


kilowatt hours. 


The Company also has carried on for a number of years 
and still carries on the businesses of distributing water, 
operating ice plants and rendering transportation service, 
all in various communities within the State of Louisiana. 


The aggregate operating revenues of the Company, includ¬ 
ing the revenues from the electric, gas, water, transporta¬ 
tion and ice businesses done by the Company, were ap¬ 
proximately $5,500,000 for the year 1934. 


(d) Mississippi Power & Light Company, organized un¬ 
der the laws of Florida in 1927 and with its principal office 
and place of business at Jackson, Mississippi, has for many 

years conducted and still conducts an electric utility busi- 
► * 

ness by means of generating plants, transmission lines and 
distribution systems located solely within the State of Mis¬ 
sissippi and a gas utility business by means of natural gas 
distribution systems also located solely within the State 
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of Mississippi. Certain of the Company’s transmission 
lines extend to the Mississippi-Louisiana boundary, to the 
Mississippi-Arkansas boundary and to the Mississippi-Ten- 
nessee boundary, and are used principally for the purpose 
of purchasing electric energy generated by other j electric 
utility companies having properties outside the J^tate of 
Mississippi. The Company purchases (in Mississippi) its 
natural gas requirements, for resale within the $tate of 
Mississippi, from United Gas Public Service Company, an 
associate natural gas company, from Southern Natiiral Gas 
Corporation, Memphis Natural Gas Company and Inter¬ 
state Natural Gas Company, and from two small lopal com¬ 
panies. ! 

22G The Company, in the year 1934, generated with its 
own facilities and purchased from sources within the 
State of Mississippi approximately 8,000,000 kilowatt hours 
and purchased from associate electric utility companies 
approximately 140,000,000 kilowatt hours generated outside 
the State of Mississippi, all for sale to consumer^ in the 
State of Mississippi except as hereinafter referred ^o. The 
operating revenues from such electric energy sal^s were 
approximately $3,700,000, and the amount paid forj energy 
purchased from sources outside the State of Mississippi 
in 1934 was approximately $720,000. The Company also 
transferred over its own lines through Mississippi to a 
point or points at a state boundary energy received at an¬ 
other point or points on a state boundary for redelivery 
to, or for the account of, other electric utility companies 
from which such energy was received. The amount j of elec¬ 
tric energy so transferred in the calendar year 1934 was 
approximately 70,000,000 kilowatt hours. In 1934 tie Com¬ 
pany sold at the Louisiana-Mississippi boundary; to one 
municipality at wholesale for resale 150,000 kilowat^ hours, 
the revenue from which was $5600. Such municipality is 
no longer a customer of the Company. 

The said Company also has carried on for a nutnber of 
years and still carries on the businesses of distributing water, 
operating ice plants and rendering transportation 'pervice, 
all in various communities within the State of Mississippi. 
The aggregate operating revenues of the Company,! includ¬ 
ing the revenues from the electric, gas, water, traiisporta- 


13—6654a 
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tion and ice businesses done by the Company, were approxi¬ 
mately $4,800,000 for the year 1934. 

(e) New Orleans Public Service Inc., organized under 

the laws of Louisiana in 1926 and with its principal office 

and place of business at New Orleans, Louisiana, has since 

its organization conducted and still conducts an electric 

utility business by means of a generating plant and 

227 distribution svstem located solelv within the State 

* % 

of Louisiana and a gas utility business by means of 
a manufactured gas plant and a distribution system supply¬ 
ing manufactured and/or natural gas, such plant and sys¬ 
tem also being located, and all of the gas, electric and other 
operations of the Company being carried on, solely within 
the State of Louisiana. The Company purchases (in Louis- 
iana) its natural gas requirements from a subsidiary of 
United Gas Public Service Company, an associate natural 
gas company. 

The aggregate sales of electric energy by said Company 
in the year 1934 were approximately 277,000,000 kilowatt 
hours, and its electric operating revenues were approxi¬ 
mately $7,500,000. 

The Company also has carried on for a number of years 
and still carries on the business of supplying transporta¬ 
tion service in the City of New Orleans, Louisiana, all of 
its facilities for rendering such service being located solelv 

w C 1 » 

within the State of Louisiana. The aggregate operating 
revenues of said Company, including the revenues from the 
electric, gas and transportation businesses done by said 
Company, were approximately $15,100,000 for the year 
1934. 


(f) Utah Power & Light Company, organized under the 
laws of Maine in 1912 and having its principal office and 
place of business at Salt Lake City, Utah, has since its or¬ 
ganization conducted and still conducts an electric utilitv 

c? * 

business by means of generating plants, transmission lines 
and distribution systems located within the States of Utah 
and Idaho and two small generating plants, a transmission 
line and two small distribution svstems in the State of 
Wyoming. The Company owns certain transmission lines 
which cross the Utah-Idaho boundary and a transmission 
line which crosses the Utah-Wyoming boundary. Substan¬ 
tial amounts of electric enorgv are transmitted bv the Com- 
panv across such state boundaries and are ultimatelv sold 


195 


i 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET ALJ 

I 

I 

! 

to customers of the Company in the states to which 
228 such energy has been transmitted. I 

The division of the Company’s electric business 
among the three states of Utah, Idaho and Wyqming in 
1934 is indicated by the following relations: Electric gen¬ 
erating capacity installed and available under contract: 
Utah, 49%; Idaho, 50%; Wyoming, 1%; Electric energy 
generated and purchased: Utah, 32%; Idaho, 67%; Wyo¬ 
ming, 1%; Electric energy sales: Utah, 92%; Idajho, 7%; 
Wyoming, 1%; Electric revenue: Utah, 89%; Idafio, 9%; 
Wyoming, 2% ; Customers: Utah, 87% ; Idaho, 11% ; Wyo¬ 
ming, 2%. The aggregate sales of electric energy by the 
Company in the calendar year 1934 were approximately 
390,000,000 kilowatt hours in the State of Utah, with elec¬ 
tric operating revenues of approximately $7,660,000; ap¬ 
proximately 27,000,000 kilowatt hours in the State ojf Idaho, 
with electric operating revenues of approximately $1750,000; 
and approximately 2,600,000 kilowatt hours in the State of 


Wyoming, with electric operating revenues of approxi¬ 
mately $140,000. The Company in 1934 transferred ap¬ 
proximately 296,000,000 kilowatt hours across the Utah- 
Idalio boundary and approximately 1,800,000 kilowatt hours 
across the Utah-Wyoming boundary. Its aggregate sales 
of electric energv at wholesale for resale at or aerdss state 
boundaries in that year were approximately 231,000 kilo¬ 
watt hours and its aggregate revenues therefrom %ere ap¬ 
proximately $3,500, or less than one-tenth of l%j of the 
Company’s aggregate electric operating revenues in that 
year. The Company also conducts a steam heating business 
in Salt Lake City, Utah. The Company’s aggregate oper¬ 
ating revenues in the year 1934, including its rbvenues 
from its electric and steam heating business were approxi¬ 
mately $8,650,000. i 

Utah Power & Light Company owns all or substantially 
all of the capital stock of, and controls the operations of, 
(i) Utah Light and Traction Company, a Utah corporation 
which owns and operates a transportation system in 
229 Salt Lake City and vicinity and which also oyms, but 
has leased to Utah Power & Light Company for 
ninetv-nine vears from Januarv 1, 1915, certain electric 
generating plants, sub-transmission lines and distribution 
systems located wholly within the State of Utah, (ii) The 
Western Colorado Power Company, a Colorado corpora- 


i 
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tion which conducts an electric utility business by means 
of generating plants, transmission lines and distribution 
systems located wholly within the State of Colorado and 
(iii) Bountiful Light and Power Company, a Utah corpora¬ 
tion which conducts an electric utility business by means of 
a distribution system in, and in the vicinity of, the City of 
Bountiful, Utah. The operating revenues of Utah Light 
and Traction Company from its transportation business 
in the year 1934 were approximately $1,000,000, while the 
aggregate sales of electric energy by said The Western 
Colorado Power Company in the year 1934 were approxi¬ 
mately 17,000,000 kilowatt hours and its electric operating 
revenues were approximately $490,000. The aggregate 
sales of electric energy by said Bountiful Light and Power 
Company in th6 year 1934 were approximately 600,000 
kilowatt hours and the electric operating revenues were 
approximately $38,000. 

Electric Power & Light Corporation also owns all of the 
outstanding voting securities of Power Securities Corpora¬ 
tion, which, in turn, owns all or substantially all of the 
common stock of Idaho Power Company, hereinafter 
described. 

(g) Power Securities Corporation is a corporation or¬ 
ganized and existing under the law’s of New Hampshire 
which owns all of the common stock, except directors’ qual¬ 
ifying shares, and 3,030 shares of the 7% Preferred Stock, 
of Idaho Power Company which is conducting, and for 
several years last past has conducted, an electric utility 
business in the States of Idaho and Oregon as hereinafter 
described: 

230 (g) (1) Idaho Power Company, organized under 

the laws of Maine in 1915 and with its principal office 
and place of business at Boise, Idaho, has since its organ¬ 
ization conducted and still conducts an electric utility busi- 
ness by means of generating plants, transmission lines and 
distribution systems located within the States of Idaho and 
Oregon. The Company has certain transmission lines which 
cross the Idaho-Oregon boundary; the sales of electric 
energy made from such lines at wholesale for resale either 
at the state line or in Oregon aggregated approximately 
2,800,000 kilowatt hours in the year 1934, with revenues 
therefrom of approximately $26,000 (less than 1% of its 
aggregate electric operating revenues in that year). The 
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aggregate sales of electric energy by the Company! in Idaho 
and Oregon in 1934, including such sales at wholesale over 
said transmission lines, were approximately $0,000,000 
kilowatt hours in the case of Oregon (all transmitted into 
Oregon from Idaho), with electric operating revenues of 
approximately $340,000 and approximately 340,000,000 kilo¬ 
watt hours in the case of Idaho, with electric Operating 
revenues of approximately $3,700,000. The Company de¬ 
livers substantial quantities of electric energy (approxi¬ 
mately 223,000,000 kilowatt hours in 1934, which are in¬ 
cluded in the above figure of 340,000,000 kilowatt hours) 
to Utah Power & Light Company in Idaho primarily for 
transmission to, and resale in, Utah. j 

I 

Idaho Power Companv owns all or substantial!^ all of 
the capital stock of, and controls the operations ofj Nevada 
Power Company, an Idaho corporation which conducts an 
electric utility business by means of a transmission line 
which crosses the Idaho-Xevada boundarv. Nevada Power 
Company makes all of its sales of electric energjv in the 
State of Nevada. The aggregate sales of electric energv 

C 1 0 w i O ft 

by Nevada Power Company in 1934 were approximately 
1,000,000 kilowatt hours (all purchased from Idaho 
231 Power Company in Idaho) and its electric operating 
revenues were approximately $17,000. Application 
has been made to the Federal Power Commission for per¬ 
mission to transfer all the properties of Nevada! Power 
Company to Idaho Power Company. | 

Electric Power & Light Corporation also owns all or sub¬ 
stantially all of the common stock of Dallas Railway & Ter¬ 
minal Company, a corporation organized under t)ie laws 
of Texas, which has for many years conducted gnd still 
conducts a transportation service in the City of Dallas, 
Texas. The operating revenues of said Company in 1934 
were approximately $2,300,000. j 

Electric Power & Light Corporation also owns 61.58% 
of the outstanding voting securities of defendant! United 
Gas Corporation. A description of the subsidiary compa¬ 
nies of said United Gas Corporation is given in Exhibit III. 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this 
Exhibit are for the last calendar year for which sucp state¬ 
ments are available, and are typical in their relationships 
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to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 

The above named direct and indirect subsidiaries of Elec¬ 
tric Power & Light Corporation do not include certain 
minor subsidiaries holding land or conducting other busi¬ 
nesses or “name-saving” companies or subsidiary compa¬ 
nies now in the process of dissolution or other “shell” sub¬ 
sidiary companies, the corporate existence of which has 
been continued because of franchise problems, mortgage 
provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of Electric 
Power & Light Corporation herein described to that Com¬ 
pany and to one another. 

(Here follows 1 photo, folio 232.) 

233 Exhibit III. 

Properties of, and Business Done by Subsidiaries of United 

Gas Corporation. 

United Gas Public Service Company, organized under the 
laws of Delaware in 1930 and with its principal office and 
place of business at Houston, Texas, has since January 1, 
1931, carried! on and still carries on the business of pro¬ 
ducing, purchasing, transporting, distributing and selling 
natural gas by means of wells and other production facili¬ 
ties, pipe lines and other transportation facilities and dis¬ 
tribution systems in a territory which includes portions of 
the States of Texas, Louisiana and Mississippi, the Com¬ 
pany's pipe lines also extending into Alabama and Florida. 
In connection with the production of natural gas, and inci¬ 
dent thereto, the Company owns and operates gasoline ex¬ 
traction plants for the purpose of removing gasoline from 
natural gas, all of which are in Texas and Louisiana. Like¬ 
wise, in connection with the production of natural gas, and 
incident thereto, said Company owns and operates oil-pro¬ 
ducing properties in Louisiana and certain of its subsidi¬ 
aries own and operate oil-producing properties in Texas. 

United Gas Public Service Company also owns all or sub¬ 
stantially all of the voting securities of, and controls the 
operations of. Southern Gas Utilities, Inc., a Dela- 

234 ware corporation which owns natural gas production, 
transportation and distribution properties in the 
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State of Texas; Northern Texas Utilities Companjy, a Dela¬ 
ware corporation which owns certain natural gajs produc¬ 
tion, transportation and distribution properties, ^11 within 
the State of Texas with the exception of one pipe jine which 
crosses a corner of the State of Oklahoma; ancj Houston 
Gulf Gas Company, a Delaware corporation which owns 
certain natural gas production, transportation anc. distribu¬ 
tion properties all within the State of Texas and which 
owns substantially all the outstanding voting securities of 
Houston Gas and Fuel Company, a Texas corporation 
which owns natural gas distribution properties in Houston, 
Texas. 

The pipe lines of the Company and certain of its sub¬ 
sidiaries cross various boundaries of the states above indi¬ 
cated as well as the international boundarv between the 
United States and the Republic of Mexico and substantial 
amounts of natural gas are transported across shell boun¬ 
daries, being commingled with gas produced in each of the 
states entered (and in the Republic of Mexico), except 
Oklahoma, Florida and Alabama. The division of the ag¬ 
gregate natural gas business of the Company and its sub¬ 
sidiaries in the year 1934 may be indicated approximately 
as follows: Production and/or purchase: Texas, ^5,400,000 
thousand cubic feet; Louisiana, 118,600,000 thousand cubic 
feet; Mississippi, 7,500,000 thousand cubic feet: Mexico, 
200,000 thousand cubic feet; Total, 201,700,000 thousand 
cubic feet; Sales at retail and wholesale: Texas, 76,400,000 
thousand cubic feet; Louisiana, 100,200,000 thousand cubic 
feet; Mexico, 5,400,000 thousand cubic feet; Mississippi, 
3,900,000 thousand cubic feet; Alabama, 550,000 jthousand 
cubic feet; and Florida, 620,000 thousand cubic feet; Total, 
187,070,000 thousand cubic feet.; Operating revenues from 
gas sales: Texas, $14,400,000; Louisiana, $7,200,000; 

Mexico, $600,000; Mississippi, $510,000; Alabama, 
235 $180,000; and Florida, $110,000; Total $23,000,000. 

In 1934, the Company transported across state boun¬ 
daries for sale in a state other than that in Which the 
gas was produced approximately 26,000,000 thousand cubic 
feet of natural gas. In that year it sold across state or 
international boundaries at wholesale for resale ahd at the 
pressure at which such gas was transported acijoss such 
boundaries approximately 5,200,000 thousand cuUjc feet of 
natural gas. Its revenues from such wholesale sales were 
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approximately $310,000, or less than 1%>% of its total rev¬ 
enues from the sale of natural gas in 1934. The Company 
also purchased in 1934 at pipe-line pressures approximately 
13,500,000 thousand cubic feet of natural gas transported 
from Louisiana into Texas by a non-associate company. 
The revenues of United Gas Public Service Company and 
its said subsidiaries from sales of oil and natural gas gaso¬ 
line in 1934 were approximately $1,490,000 and their total 
operating revenues from all sources in 1934 were approxi¬ 
mately $24,700,000. There was a large increase in the oil 
revenues of such companies in 1935. 

United Gas Public Service Company also owns directly 

50% of the outstanding voting securities of Natural Gas 

Co. Inc., a Louisiana company which owns a natural gas 

distribution svstem in the State of Louisiana. United Gas 

* 

Public Service Company also owns 24% of the outstanding 
voting securities of the Monroe Gas Company, which in 
turn owns the remaining 50% of the outstanding voting 
securities of Natural Gas Co. Inc. 

United Gas Corporation also owns approximately 75% 
of the outstanding voting securities of Duval Texas Sulphur 
Company, a Texas corporation operating certain sulphur 
properties in the State of Texas, and all of the outstanding 
voting securities of Houston Gas Securities Company, a 
Delaware corporation which issued debentures in exchange 
for the bonds of Houston Gas and Fuel Company and which 
also owns certain debentures of United Gas Public Service 


Company. 

236 United Gas Corporation also owns approximately 
46% of the outstanding voting securities of Missis¬ 
sippi River Fuel Corporation, a Delaware corporation 
which is conducting and, for several years last past has 
conducted, a natural gas business consisting of the pur¬ 
chase of natural gas in the State of Louisiana and its 
transportation and sale at wholesale in the States of 
Louisiana, Arkansas, Missouri and Illinois. 

United Gas Corporation also owns, directly and indi¬ 
rectly, approximately 27% of the outstanding voting securi¬ 
ties of El Paso Natural Gas Company, a Delaware Corpo¬ 
ration, which for several years last past has carried on 
and still carries on, directly and through subsidiaries, the 
business of producing, purchasing, transporting and dis¬ 


tributing natural gas in the States of New Mexico, Texas 
and Arizona and in the Republic of Mexico. 
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The statements of earnings, sales and operations made 
for the year 1934 for the companies referred tj> in this 
Exhibit are for the last calendar year for which spch state¬ 
ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 

The above-named direct and indirect subsidiaries of 
United Gas Corporation do not include certain companies 
engaged in sundry non-utility businesses, “namej-saving” 
companies, or subsidiaries now in the process of dissolu¬ 
tion, or other “shell” subsidiaries, the corporate Existence 
of which has been continued because of franchise problems, 
mortgage provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of Unjited Gas 
Corporation to that Company and to one another. 

(Here follows 1 photo, folio 237.) 

238 Exhibit IV. 


Properties of, and Business Done by, Subsidiaries of 

National Power & Light Company. ! 


(a) Birmingham Electric Company, organize]! under 
the laws of Alabama in 1924 and having its principal office 
and place of business in Birmingham, Alabama, has for 
many years conducted and still conducts an electric utility 
business by means of a distribution system located solely 
within the State of Alabama. Except during emergencies, 
the Company purchases in the State of Alabama its entire 
requirements of electric energy from Alabama Power Com¬ 
pany, a non-associate electric utility company. The aggre¬ 
gate sales of electric energy by Birmingham ElectHc Com¬ 
pany for the year 1934 were approximately 19^,000,000 
kilowatt hours, and its electric operating revenues jvere ap¬ 
proximately $4,000,000. The Company also conducts a 
steam heating service and a transportation service solely 
within the State of Alabama. The aggregate operating 
revenues of the Company, including the revenues from its 
electric utility business and its steam heating anjl trans¬ 
portation services, were approximately $5,900,000 for the 
vear 1934. 

(b) Carolina Power & Light Company, organized under 
the laws of North Carolina in 1926 and having it^ princi- 



202 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


})al office and place of business at Raleigh, North Caro¬ 
lina, has since its organization conducted and still conducts 
an electric utility business by means of generating plants, 
transmission lines and distribution systems located within 
the states of North Carolina and South Carolina. Certain 
of the Company’s transmission lines cross the North Caro¬ 
lina-South Carolina state boundary and substantial 
amounts of energy generated by the Company or obtained 
through purchase from, or interchange with, non-associate 
electric utility companies are transferred across said 
239 boundary over such lines for distribution to custom¬ 
ers of the Company. Other transmission lines of the 
Company extend to the North Carolina-Tennessee bound¬ 
ary, where they are interconnected with transmission lines 
of Tennessee Public Service Company, an associate elec¬ 
tric utility company and, through such company, with Ap¬ 
palachian Electric Power Company (a subsidiary com¬ 
pany of American Gas and Electric Company), and also 
with other electric utility companies. Still other trans¬ 
mission lines of the Company extend to different points on 
the North Carolina-Virginia boundary, where they are in¬ 
terconnected with the transmission lines of said Appalach¬ 
ian Electric Power Company and with the transmission 
line of Roanoke River Power Company, an associate com¬ 
pany. While the Company’s principal business is the sale 
of electric energy at retail and at wholesale in the States 
of North Carolina and South Carolina, the Company sells 
a substantial: amount of energy at wholesale to the said 
Tennessee Public Service Company, at the Tennessee 
boundary, and sells and interchanges substantial amounts 


of surplus energy, when available, with said Appalachian 

Electric Power Company at the Virginia boundary and 

also with the latter company and with other electric utility 

companies at the Tennessee boundary. Electric energy at 
• • * ^ * 

times is delivered by the Company to the transmission 
line of said Roanoke River Power Company at one point 
on the North Carolina-Virginia boundary and is trails- 
mitted by the Roanoke River Power Company and re¬ 
delivered to the Company at another point of intercon¬ 
nection on the North Carolina-Virginia boundary. 

The division of the Company’s electric business be¬ 


tween the States of South Carolina and North Carolina, 
and the extent of its sales and interchanges at the North 
Carolina-Tennessee and the North Carolina-Virginia state 
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boundaries in 1934 are indicated by the following relations: 
Electric generating capacity installed and available under 
contract, South Carolina, 22%, North Carolina, 78% ; 
240 Electric energy generated and purchased^ South 
Carolina 15%, North Carolina 65%, state boundaries 
20% ; Electric energy sales , South Carolina 8%, North 
Carolina 46%, state boundaries, 46%; Electric j: revenue , 
South Carolina 18%, North Carolina 72%, state boundaries 


10%; Electric customers , South Carolina, 



North 


Carolina 78%. ! 

The aggregate sales of electric energy by the Cjompany 
in the year 1934 were approximately 73,000,000 kilowatt 
hours in the State of South Carolina; approximately 427,- 


000,000 kilowatt hours in the State of North Carolina; and 
approximately 431,000,000 kilowatt hours (largely 1 , surplus 
hydro-electric energy) in North Carolina-Tenne^see and 


North Carolina-Virginia deliveries. The Company’s ag¬ 


gregate deliveries of electric energy in 1934 from inter¬ 
state transmission lines at wholesale for resale, at qr across 
state boundaries or pursuant to interchange or other con¬ 
tracts under which deliveries are made in states other than 


North Carolina or South Carolina, were approximately 
458,000,000 kilowatt hours (including large amount^ of sur¬ 
plus and exchanged power and including the sales j of 431,- 
000,000 kilowatt hours referred to above) and thq aggre¬ 
gate revenues therefrom were approximately $880,000 or 
approximately 9.5% of the Company’s aggregate electric 
operating revenues of approximately $9,300,000 in 1934. 
The Company also transferred for its own account across 
the North Carolina-South Carolina boundary approximately 
109,000,000 kilowatt hours, including approximately 9,- 
000,000 kilowatt hours which are a part of the abqve 458,- 
000,000 kilowatt hours delivered outside of North (parolina 
and South Carolina. The Company also renders trapsporta- 
tion service in two cities in North Carolina and owns Substan¬ 
tially all the capital stock of a non-utility subsidiary dompanv 
which owns certain real estate and other properly. The 
Company’s aggregate operating revenues in the yehr 1934, 
including its revenues from its electric business and its 
transportation service, were approximately $9,600,000. 

(c) Holston River Electric Company, organized 
241 under the laws of Tennessee in 1924 and having its 
principal office and place of business in Kiioxville, 
Tennessee, has throughout its history conducted, gnd still 
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conducts, an electric utility business by means of transmis¬ 
sion lines and distribution systems located solely within 
the State of Tennessee. The Company purchases its entire 
requirements of electric energy in Tennessee from Tennes¬ 
see Public Service Company, an associate electric utility 
company, but not at an interstate transmission voltage. 
The aggregate sales of electric energy by the Company for 
the year 1934 were approximately 1,200,000 kilowatt hours 
and its electric operating revenues for said year were ap¬ 
proximately $44,000. 

(d) Houston Lighting & Power Company, organized under 

the laws of Texas in 1906, and having its principal office 

and place of business at Houston, Texas, lias for many 

vears conducted and still conducts an electric utilitv busi- 
* % 

ness by means of generating plants, transmission lines and 
distribution systems located, and operations carried on, 
solclv within the State of Texas. The aggregate sales of 
electric energy by the Company for the year 1934 were ap¬ 
proximately 420 , 000,000 kilowatt hours, and its electric op¬ 
erating revenues therefrom were approximately $8,400,000. 

(e) Memphis Power & Light Company, organized under 
the laws of New Jersey in 1922 with its principal office and 
place of business at Memphis, Tennessee, has for many 
years conducted and still conducts an electric utility busi¬ 
ness by means of a generating plant, transmission lines and 

distribution svstems located solelv within the State of 

• » 

Tennessee and a gas utilitv business bv means of a manu- 

c* » » 

factured gas plant and a system for the distribution of 
manufactured and/or natural gas also located solely within 
the State of Tennessee. The Company’s transmission lines 
extend to the Tennessee-Arkansas boundarv and are there 


used for the purpose of supplying stand-by service 

242 for a small communitv served bv another electric 

• • 

utility company in Arkansas and for interchanging 
electric energy by and with other electric utility companies 
having properties outside the State of Tennessee. Said 
lines afso extend to the Tennessee-Mississippi boundary, 
where the Company sells electric energy to another electric 
utility company. 

The Company, in the year 1934, sold to consumers in 
the State of Tennessee approximately 162.000,000 kilowatt 
hours, and the revenues therefrom were approximately 
$4,200,000. The aggregate sales of electric energy over the 
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Company’s transmission lines extending to Teiinessee- 
Arkansas and Tennessee-Mississippi boundaries vie re ap¬ 
proximately 990,000 kilowatt hours in the calendar year 1934 
and the revenues therefrom were approximately $15,000. 

i 

The Company has a contract entitling it to receive stand¬ 
by service over said line extending to the Tennessee-Ark- 
ansas boundary, but in the year 1934 did not actually pur¬ 
chase any energy under such contract. The Compahy also 
transferred over its own lines in Tennessee energy received 
by it at a state boundary for delivery at another point or 
points at a state boundary for the account of the ccjmpany 
from which such energy was received. The amount pf elec¬ 
tric energy so transferred in the calendar year 1934 was 
approximately 22,000,000 kilowatt hours. j 

The aggregate operating revenues of the Company, in¬ 
cluding the revenues from the gas and electric businesses 
done by the Company, were approximately $6,400,(})00 for 
the year 1934. j 

(f) Roanoke River Power Company, organized unjier the 
laws of Virginia in 1925 and having its principal office and 
place of business at Richmond, Virginia, owns anl unde¬ 
veloped hydro-electric site and lands adjacent thereto 
located in the States of Virginia and North Carolina. The 
Company also owns an electric transmission line located 

solely in Virginia and used for the purpose of trans- 
243 ferring energy through Virginia between two points 
on the Virginia-North Carolina boundary for the 
account of Carolina Power & Light Company, aii asso¬ 
ciate electric utility company, the aggregate amojint of 
electric energy so transferred during the year 193|4 hav¬ 
ing been approximately 78,000,000 kilowatt hours.! Roa¬ 
noke River Power Company neither buys nor sells plectric 
energy and has no other electric business than the pwner- 
ship and operation of said transmission line. 

(g) Tennessee Public Service Company, organized un¬ 
der the laws of Maine in 1925 and having its principal 
office and place of business at Knoxville, Tennessee, has 
throughout its history conducted, and still conduces, an 
electric utility business by means of generating stations, 
transmission lines and distribution systems located i solely 
within the State of Tennessee. Certain of said transmis¬ 
sion lines extend to the Tennessee-North Carolina bound¬ 
ary, where they interconnect with transmission lines pwned 
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and maintained by the Carolina Power & Light Company, 
an associate electric utility company. The Company pur¬ 
chases substantially all of its requirements of electric 
energy from Carolina Power & Light Company by means 
of such interconnections. All of the electric energy so pur¬ 
chased and generated by the Company is distributed at 
retail in Tennessee by the Company and by Ilolston River 
Electric Company, an associate electric utility company 
which purchases from it a small amount of electric energy. 
From time to time, the Company transmits over its own 
lines large amounts of electric energy between such points 
of interconnection with Carolina Power & Light Company 
and points of interconnection with the lines of other elec¬ 
tric utility companies in Tennessee. The aggregate sales 
of electric energy by the Company for the year 1934 were 
approximately 85,000,000 kilowatt hours, and its electric 
operating revenues were approximately $2,200,000. The 
Company also conducts a transportation service solely with¬ 
in the State of Tennessee. The aggregate operating 
244 revenues of the Company, including the revenues 
from its electric utility service and its transporta¬ 
tion service, were approximately $2,800,000 for the year 
1934. 

(h) AVest Tennessee Power & Light Company, organ¬ 
ized under the laws of the State of Florida in 192S and 
having its principal office and place of business in Jack- 
son, Tennessee, has for many years conducted, and still 
conducts, an electric utility business by means of gener¬ 
ating plants, i transmission lines and distribution systems, 
and a natural gas utilitv business bv means of gas distribu- 
tion systems and a stand-by gas plant, all of its property 
being located, and all of its operations conducted, solely 
within the State of Tennessee. The Company purchases 
in Tennessee approximately 65% of its electric energy from 
Memphis Power & Light Company, an associate electric 
utility company. The aggregate sales of electric energy 
by the Company for the year 1934 were approximately 
13,600,000 kilowatt hours and its electric operating reve¬ 
nues were approximately $530,000. The Company also con¬ 
ducts a transportation service and renders water service 
and ice service solelv within the State of Tennessee. The 
aggregate operating revenues of the Company, including 
the revenues from its electric and gas utilitv service and 
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water transportation and ice businesses, were Approxi¬ 
mately $760,000 for the year 1934. I 

National Power & Light Company also owns 129,720 
shares of the $6 Preferred Stock and 2,918,082 shares of 
the Common Stock (constituting more than 99 per centum 
of the outstanding voting securities thereof) of: j 

(i) Lehigh Power Securities Corporation, a corporation 
organized and existing under the laws of Delaware which 
owns directly or indirectly all or substantially all of the 
common stock of the following electric and gas utility com¬ 
panies which are conducting, and for several yejirs last 
past have conducted, an electric or gas utility business in 
Pennsylvania as hereinafter described. ! 

24.1 (i)(l) Lehigh Valley Transit Company, organized 

under the laws of the State of Pennsylvania in 1905 
and with its principal office and place of business iiji Allen¬ 
town, Pennsylvania, has for many years rendered gnd still 
renders transportation service in various communities in 
the State of Pennsylvania, such transportation service con¬ 
stituting its principal business. This Company aUo owns 
a steam-electric generating station which has bee^i oper¬ 
ated from time to time as stand-by equipment, as well as 
certain electric distribution lines, all located solely within 
the State of Pennsylvania, over which it distributes electric 
energy for its own uses and for delivery to Pennsylvania 
Power & Light Company, an associate electric utility com¬ 
pany. | 

Lehigh Valley Transit Company also owns all br sub¬ 
stantially all of the capital stock of Easton Consolidated 
Electric Company, a New Jersey corporation which in turn 
owns, among other securities, all the capital stock of The 
Edison Illuminating Company of Easton, which in 1900 
leased its electric distribution systems in and adjAcent to 
the City of Easton, Pennsylvania, to the Metropolitan Edi¬ 
son Company under an agreement terminating in 1999. 

Lehigh Valley Transit Company also owns all pr sub¬ 
stantially all the capital stock of certain subsidiary com¬ 
panies owning and operating motor buses and amhsement 
park, toll bridge, and other properties located and operated 
solely in Pennsylvania, except for certain incidental bus 
service across the Pennsylvania-New Jersey boundary (the 
aggregate revenues from which were approximately $74,000 
in 1934), and one tract of land located in New Jersey. The 
aggregate operating revenues of Lehigh Valley Transit 
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Company and all of its subsidiary companies in the year 
1934 were approximately $2,400,1)00. 

On October 30, 1935, Lehigh Valley Transit Company 
and Easton Transit Company, one of its subsidiaries 
24G owning facilities for transportation service, filed 
petitions in a proceeding in the United States Dis¬ 
trict Court for the Eastern District of Pennsylvania for 
reorganization under Section 77B of the Bankruptcy Act 
as amended for the purpose of extending certain maturing 
obligations. Said proceedings are still pending in said 
Court and neither of said companies has received a final 
discharge. 

(i)(2) Pennsylvania Power & Light Company, organized 
under the laws of Pennsylvania in 1920 and with its prin¬ 
cipal office and place of business at Allentown, Pennsyl¬ 
vania, has for manv years conducted and still conducts 
an electric utility business by means of generating plants, 
transmission lines and distribution svstems located solelv 

• w 

within Pennsvlvania and a gas utilitv business bv means 
of manufactured gas plants and systems for the transmis¬ 
sion and distribution of manufactured and/or natural gas, 
such plants and systems being located solely within Penn¬ 
sylvania. One of the Company’s transmission lines ex¬ 
tends to the Pennsvlvania-New Jersev boundarv and is 
used for the purpose of interchanging electric energy with 
a non-associate electric utility company having properties 
in the State of New Jersev. 

mt 

The aggregate deliveries and receipts of electric energy 
between the Company and said non-associate electric utility 
company having properties in the State of New Jersey 
were, respectively, approximately 26,000,000 kilowatt hours 
and 18,000,000 kilowatt hours in the year 1934. The Com¬ 
pany also purchased in the year 1934 at the Pennsylvania- 
New York boundarv, for an isolated distribution system 

mt / 

in Pennsylvania approximately 13,000 kilowatt hours, the 
aggregate revenues from the sale of which in that year were 
$540. The Company made no other interstate purchases 
or sales. In 1935, the Company extended its lines to this 
particular community and the state boundary purchase was 
discontinued. The aggregate sales of electric energy by 
the Company in Pennsylvania were approximately 
247 1,300,000,000 kilowatt hours in the year 1934 and its 

aggregate electric operating revenues were approxi¬ 
mately $31,600,000. 
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The Company has also carried on for a number iof years, 
and still carries on, the business of rendering ste^m heat¬ 
ing service in two communities in Pennsylvania. Its aggre¬ 
gate operating revenues, including the revenues ifrom its 
electric, gas and steam heating businesses, were iapproxi- 
mately $34,000,000 for the year 1934. 

Pennsylvania Power & Light Company also owhs all, or 
substantially all, of the outstanding voting securities of, 
and controls the operations of, the following companies, 
all the properties of which are located, and all the opera¬ 
tions of which are conducted, solely within Pennsylvania: 
(1) Lehighton Electric Light and Power Company] a Penn¬ 
sylvania corporation which carries on an electrijc utility 
business by means of a distribution system; (2) North 
Branch Development Company, a Pennsylvania Corpora¬ 
tion which carries on a natural gas production business by 
means of wells and other production facilities ^nd (3) 
Susquehanna Gas Company, a Pennsylvania corporation 
which owns certain natural gas transmission lipes and 
which transmits natural gas from North Branch Develop¬ 
ment Company to Pennsylvania Power & Light Company. 
Pennsylvania Power & Light Company also own& 50 per 
centum of the capital stock of Stanton Operating Company, 
which is employed by Pennsylvania Power & Ligfit Com¬ 
pany and The Scranton Electric Company to furbish the 
labor and materials required in the operation of ian elec¬ 
tric generating plant near Pittston, Pennsylvania, approxi¬ 
mately one-half of which is owned by Pennsylvania Power 
& Light Company itself. Pennsylvania Power & Light 
Company likewise owns directly and indirectly Approxi¬ 
mately 27 per centum of the capital stock of Conestoga 
Transmission Company, a Pennsylvania corporation which 
owns a transmission line, located solely within 
248 Pennsylvania, held and operated by Pennsylvania 
Power & Light Company under the provisions of a 

999-vear lease. ! 

*> 

Pennsylvania Power & Light Company also owns all 
or substantially all of the capital stock of certain subsid¬ 
iary companies rendering water and other services, hold¬ 
ing land and carrying on certain other businessejs solely 
in Pennsylvania, except for certain relatively smpll par¬ 
cels of land held in New Jersey adjacent to Pennsylvania. 

14—6654n i 
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National Power & Light Company also owns all or sub¬ 
stantially all of the stock of South Texas Utilities Com¬ 
pany, a Texas company, which conducts a water and ice 
service solely within the State of Texas. The operating 
revenues of said Company in 1934 were approximately 
$ 86 , 000 . 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this Ex¬ 
hibit are for the last calendar year for which such state- 
merits are available, and typical in their relationships to 
usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 

The above named direct and indirect subsidiaries of 
National Power & Light Company do not include certain 

minor companies holding land or conducting other busi¬ 
nesses or “name-saving'’ companies or subsidiary com¬ 
panies now in the process of dissolution or other “shell” 
subsidiary companies, the corporate existence of which has 
been continued because of franchise problems, mortgage 
provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of National 
Power & Light Company herein described to that Company 
and to one another. 

(Here follows 1 photo, folio 249.) 

250 Exhibit V. 

Properties of, and Business Done by, Subsidiaries of Amer¬ 
ican Gas and Electric Company. 

(a) Atlantic City Electric Company, organized under the 
laws of New Jersey in 1924 with its principal office and 
place of business at Atlantic City, New Jersey, has since its 
organization conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution svstems located solelv within the State 

mt • 

of New Jersey. The aggregate sales of electric energy by 
the Company in the year 1934, were approximately 165,- 
000,000 kilowatt hours, and the operating revenues there¬ 
from were approximately $6,450,000. The Company also 
has carried on for a number of years and still carries on 
the business of furnishing heating service in the city of 







* 50% OWNED BY PENNSYLVANIA POWER Cr LIGHT COMPANY! 

PEMAININC 50% OWNED BY THE SCRANTON ELECTRIC COMPANY 
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Atlantic City, New Jersey. The aggregate operating rev¬ 
enues of the Company, including the revenues fromjits elec¬ 
tric business and heating service, were approximately 
$6,550,000 for the year 1934. j 

The Company owns 50 per centum of the capital stock 
of the Deepwater Operating Company and 50 per centum 
of the capital stock of South Pennsgrove Realty C<j)mpany. 
The Deepwater Operating Company owns no utility assets 
and is engaged solely in the operation of the electric gen¬ 
erating plant at Deepwater, near Pennsgrove, New Jersey, 
approximately one-half of which is owned by the Atlantic 
City Electric Company. Deepwater Operating Cbmpany 
sells steam at the wall of said electric generating plant and 
electric energy at the plant substation to one industrial 
plant for use wholly within the State of New Jerbey and 
furnishes electric energy to the Atlantic City Electric Com¬ 
pany and to Deepwater Light and Power Company, a non¬ 
associate electric utility company which owns the other half 
of the said electric generating plant. Th4 South 
251 Pennsgrove Realty Company holds presently idle 
land adjacent to the Deepwater generating plgnt. 

(b) Indiana General Service Company, organized under 
the laws of Indiana in 1913 and with its registered office 
at Alexandria, Indiana and its principal place of business 
at Marion, Indiana, has for many years conducted gnd still 
conducts an electric utility business by means of generat¬ 
ing plants, transmission lines and distribution Systems 
located solely within the state of Indiana. The Company, 
in the year 1934, generated with its own facilities, and pur¬ 
chased from sources within the state of Indiana, approxi¬ 
mately 146,000,000 kilowatt hours of electric energy^ all for 
sale to consumers in the state of Indiana, and the operating 
revenues therefrom were approximately $2,900,000. The 
Company also has carried on for a number of years, and 
still carries on, the business of furnishing steam or hot 
water heating service in various communities within the 
state of Indiana. The aggregate operating revenue^ of the 
Company, including the revenues from heating service, 
were approximately $3,075,000, for the year 1934. | 

i 

(c) Indiana & Michigan Electric Company, organized 
under the laws of Indiana in 1925 and with its principal 
office and place of business at South Bend, Indiana, has 
since its organization conducted, and still conducts, ^n elec- 
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trie utility business by means of generating plants, trans¬ 
mission lines and distribution systems located within the 
States of Indiana and Michigan. The Company owns cer¬ 
tain transmission lines which cross the Indiana-Michigan 
boundary. Substantial amounts of electric energy are trans¬ 
mitted by the Company across such state boundary and 
are ultimately sold to retail customers of the Company or 
at wholesale. The Company also has certain transmission 
lines extending to the Indiana-Ohio boundary, which are 
used for the purpose of exchanging electric energy 
with and receiving electric energy from an associate 
electric utility company having properties outside the 
State of Indiana. 


O ',9 


The division of the Company's electric business between 
the States of Indiana and Michigan in 1934 is indicated by 
the following relations: Electric Generating Capacity: In¬ 
diana, 90%; Michigan, 10%. Electric Energy Generated 
and Purchased: Indiana, 19%; Michigan, 7%; at state 
boundaries from other states, 74%. Electric Energy Sales: 
Indiana, S6%; Michigan, 12%; at state boundaries 2%. 
Electric Revenue: Indiana, 77%; Michigan, 22%; at state 
boundaries, 1%. Customers: Indiana, 70% ; Michigan, 30% 
except two customers at state boundaries. The aggregate 
sales of electric energy by the Company in the year 1934 
were approximately 3S9,000,000 kilowatt-hours in’the State 
of Indiana, with revenues therefrom of approximately 
$4,900,000; approximately 57,000,000 kilowatt-hours in the 
State of Michigan, with revenues therefrom of approxi¬ 
mately $1,450,000; and approximately 8,242,000 kilowatt- 
hours at state boundaries, with revenues therefrom of ap¬ 
proximately $60,000. The Company in 1934 transferred to 
or across state boundaries for its own account or for sale 
at wholesale approximately 60,000,000 kilowatt-hours. It 
sold at or across state boundaries at wholesale for resale 
8,242,000 kilowatt-hours (practically all of which was deliv¬ 
ered to non-associate companies), or less than 2% of the 
total number of kilowatt-hours which it sold in that year. 

(d) The Ohio Power Company, organized under the*laws 
of Ohio in 1907, with its principal office and place of busi¬ 
ness at Canton, Ohio, has since its organization conducted 
and still conducts an electric utilitv business by means of 
generating plants, transmission lines and distribution svs- 
terns in Ohio and one generating station located on the 
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West Virginia side of the Ohio River, which station is con¬ 
nected to the Company’s transmission lines jin Ohio. 
253 Substantial amounts of electric energy arf? trans¬ 
mitted by the Company from its West Virginia gen¬ 
erating station, for itself and for account of other$, across 
the Ohio-West Virginia boundary and are ultimately deliv- 
ered to others or sold to retail or wholesale custojmers of 
the Company. The Company also has certain transmission 
lines extending to the Ohio-Indiana boundary, to the Ohio- 
Kentuckv boundary, and to the Ohio-West Virginia boun¬ 
dary, which are used for the purpose of selling electric 
energy to, exchanging electric energy with and receiving 
electric energy from, associate electric utility companies 
having properties outside the State of Ohio. ! 


The division of the Company’s electric business between 
the states of Ohio and West Virginia in 1934 is indicated 
by the following relations: Electric Generating Capacity, 
Ohio, 76%; West Virginia, 24%. Electric Energy Gen¬ 
erated and Purchased, Ohio 69%; West Virginia, 23%; at 
state boundaries, 8%. Electric Energy Sales, Ohib, 49%; 
West Virginia, 5%; in West Virginia for customers in 
Ohio, 19%; at state boundaries, 27%. Electric Revenue, 
Ohio, 84%; West Virginia, 5%; in West Virginia j:or cus¬ 
tomers in Ohio, 7%; at state boundaries, 4%. Customers, 
Ohio, approximately 215,000 customers; West Virginia or 
at state boundaries, 5 customers. The aggregate sales of 
electric energy by the Company in the year 1934 were ap¬ 
proximately 887,000,000 kilowatt-hours in the State of Ohio, 
with revenues therefrom of approximately $16,400,000; ap¬ 
proximately 98,000,000 kilowatt-hours in the State of West 
Virginia, with revenues therefrom of approximately 
$800,000; approximately 340,000,000 kilowatt-hours }n West 
Virginia for customers in Ohio with revenues therefrom of 
approximately $1,460,000; and approximately 490j000,000 
kilowatt-hours at state boundaries with revenues therefrom 
of approximately $890,000. The Company in 1934 trans¬ 
ferred to or across state boundaries for its own Recount, 
for the account of others or for sale to others approx- 
254 imately 838,000,000 kilowatt hours. Of this Amount 
it sold at or across state lines at wholesale fo| resale 
approximately 490,000,000 kilowatt hours, all of which was 
delivered to associate companies, and transmitted! across 
state boundaries for the account of others approximately 




214 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET AL. 


340,000,000 kilowatt hours. The balance of the electric 
energy transmitted by the Company to or across state 
boundaries >vas sold to retail customers of the Company. 
The Company also conducts a steam heating business in 
several communities and a water service in one communitv 

m' 

in the State of Ohio. The aggregate operating revenues of 
the Company, including revenues from its electric business, 
and from its heating and water service, were approximately 
$19,700,000 for the year 1934. 

The Company owns 50 per centum of the capital stock 
of Windsor Power House Coal Company and 50 per centum 
of the capital stock of Beech Bottom Power Company, Inc. 
Beech Bottom Power Company, Inc. owns no utility assets 
and is engaged solely in the operation of an electric gen¬ 
erating plant at Power, West Virginia, approximately one- 
half of which is owned by The Ohio Power Company. Beecli 
Bottom Power Company, Inc., furnishes electric energy to 
The Ohio Power Company at the said electric generating 
plant. Such electric energy is either delivered to others at 
the said electric generating plant, for distribution or use 
in West Virginia and in Ohio, or transmitted by The Ohio 
Power Company from West Virginia into Ohio for distribu¬ 
tion. Beech Bottom Power Company, Inc., also furnishes 
energy to the West Penn Power Company, a non-associate 
electric utility company which owns the other half of said 
electric generating plant. The Windsor Power House Coal 
Company owns all the capital stock of Windsor Coal Com¬ 
pany. The Windsor Power House Coal Company and the 
Windsor Coal Company own and/or operate a “captive” 
coal mine at Power, West Virginia, which furnishes fuel 
to the adjacent electric generating plant. 

255 (e) The Scranton Electric Company, organized 

under the laws of Pennsylvania in 1928 with its prin¬ 
cipal office and place of business at Scranton, Pennsylvania, 
has since its organization conducted and still conducts an 
electric utility business by means of generating plants, 
transmission lines and distribution systems located solely 
within the State of Pennsylvania. The aggregate sales of 
electric energy by the Company for the year 1934 w’ere 
approximately 227,000,000 kilowatt-hours, and the operat¬ 
ing revenues therefrom were approximately $5,750,000. The 
Company also has carried on for a number of years and 
still carries on the business of furnishing steam heating 
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service in the city of Scranton, Pennsylvania. The aggre¬ 
gate operating revenues of the Company, induc ing rev¬ 
enues from its electric business and heating service, were 
approximately $6,175,000 for the year 1934. [ 

The Company owns fifty per cent, of the capital stock 
of Stanton Operating Company, which company jowns no 
utility assets and is employed by The Scranton j Electric 
Company and Pennsylvania Power & Light Conkpanv to 
furnish the labor and materials required in the operation 
of an electric generating plant near Pittston, Pennsylvania, 
approximately one-lialf of which is owned by The Scranton 
Electric Company. Stanton Operating Company furnishes 
electric energy to The Scranton Electric Company and to 
the Pennsylvania Power & Light Company, an| electric 
utility company, which owns the other half of saicjl electric 
generating plant. | 

(f) Wheeling Electric Company, organized u^ider the 
laws of West Virginia in 1905 with its principal office and 
place of business at Wheeling, West Virginia, has (since its 
organization conducted and still conducts an electric utility 
business by means of a generating plant, transmission lines 
and distribution svstems located within the States! of West 
Virginia and Ohio. The Company owns certain transmis¬ 
sion lines in West Virginia which extend to the West 

256 Virginia-Ohio boundary, and owns distribution lines 
which cross the West Virginia-Ohio boundarv. The 

w j w 

aggregate sales of electric energy by the Company in West 
Virginia and Ohio in 1934 were approximately 73,000,000 
kilowatt-hours in the case of West Virginia, with operating 
revenues therefrom of approximately $2,000,000, and ap¬ 
proximately 8,000,000 kilowatt-hours in the case of Ohio, 
with operating revenues therefrom of approximately 
$300,000. All of the electric energy sold by the Company 
in Ohio was generated by the Company or by ifhe Ohio 
Power Company in West Virginia and transmitted to Ohio 
by the Company or by The Ohio Power Company for the 
account of the Company. j 

(g) Appalachian Electric Power Company, organized 
under the laws of Virginia in 1926 and having its Principal 
office and place of business at Roanoke, Virginia, has since 
its organization conducted and still conducts ap electric 
utility business by means of generating plants, transmis¬ 
sion lines and distribution systems located within the states 
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of Virginia and West Virginia and, since the end of 1934, 
a short length of transmission line in the state of Tennessee. 
The Company owns certain transmission lines which cross 
the Virginia-West Virginia boundarv and another trans- 
mission line which crosses the Virginia-Tennessee boun¬ 
dary. Substantial amounts of electric energy are trans¬ 
mitted bv the Companv across such state boundaries and 
are ultimately sold to retail customers of the Company or 
at wholesale. 

The Company also has transmission lines extending to 
the West Virginia-Ohio boundary, to the West Virginia- 
Kentuckv boundarv, to the Virginia-Kentuckv boundarv 
and to the Virginia-North Carolina boundary, which are 
used for the purpose of selling electric energy to, exchang¬ 
ing electric energy with and receiving electric energy from 
associate electric utility companies and Carolina Power & 
Light Company, an electric utility company having 
257 properties outside the states of Virginia and West 
Virginia. 

The division of the Company’s electric business between 
the states of Virginia and West Virginia in 1934 is indi¬ 
cated by the following relations: Electric Generating Ca¬ 
pacity: West Virginia, 61%; Virginia, 39%; Electric 
Energy Generated and Purchased: West Virginia, 45%; 
Virginia, 26-: at state boundaries, 29%; Electric Energy 
Sales: West Virginia, 5S%; Virginia, 19% ; at state boun¬ 
daries, 23%; Electric Revenue: West Virginia, 6S%; Vir¬ 
ginia, 25%; at state boundaries, 7%; Customers: West 
Virginia, 62%; Virginia, 38%, except two customers at 
state boundaries. 

The aggregate sales of electric energy by the Company 
in the calendar year 1934 were approximately 810,000,000 
kilowatt hours in the State of West Virginia, with revenues 
therefrom of approximately $12,100,000; approximately 
250,000,000 kilowatt hours in the state of Virginia, with 
revenues thei*efrom of approximately $4,400,000; and ap¬ 
proximately 334,000,000 kilowatt hours at state boundaries, 
with revenues therefrom of approximately $1,100,000. The 
Company transferred to or across state boundaries for its 
own account or for sale to others in 1934 approximately 
972,000,000 kilowatt hours. Of this amount it sold at or 
across state lines at wholesale for resale approximately 
334,000,000 kilowatt hours, all of which was delivered to 
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associate companies. Of this amount, it also delivered to 
Carolina Power & Light Company itself at the Virginia- 
Xorth Carolina boundary or to Tennessee Public! Service 
Company at Kingsport, Tennessee, for the accounjt of said 
Carolina Power & Light Company, approximately 16,- 
000,000 kilowatt hours of electric energy. In ]L935 the 
Company made sales of electric energy within the State 
of Tennessee, which, in 1934, were made as, and ate shown 
herein as, sales at a state boundary, and in t^iat year 
amounted to approximately 30,000,000 kilowatt hoprs, with 
revenues therefrom of approximately $75,000. 

258 Appalachian Electric Power Company owns all of 
the capital stock and all of the bonds of the following 
electric utility companies which are conducting, and for 
several years last past have conducted electric utility busi¬ 
nesses in the states hereinafter mentioned as hereinafter 
described: 

(g) (1) Kentucky and West Virginia Power Cbmpanv, 
Inc., organized under the laws of Kentucky in 1919 hnd with 
its principal office and place of business at Ashland, Ken¬ 
tucky, has for many years conducted and still conducts an 
electric utility business by means of generating plants, 
transmission lines and distribution systems located solely 
within the State of Kentucky. Certain of the Cojnpany’s 
transmission lines extend to the Kentucky-Virginii bound¬ 
ary, to the Kentucky-West Virginia boundary an|l to the 
Kentucky-Ohio boundary, and are used for the purpose of 
exchanging electric energy with and receiving elekric en¬ 
ergy from associate electric utility companies having prop¬ 
erties outside the State of Kentucky. 

The Company, in the year 1934, generated with its own 
facilities approximately 38,000,000 kilowatt-hours gnd pur¬ 
chased approximately 138,000,000 kilowatt-hours generated 
outside the State of Kentucky, all for sale to consumers in 
the State of Kentucky. The operating revenues frpm such 
electric energy sales were approximately $2,700,000, and the 
amount paid for energy purchased from sources outside the 
State of Kentucky, in 1934, was approximately ^870,000. 
The Company in 1934 delivered approximately 6,000,000 
kilowatt hours of electric energy to associate companies 
for resale in states other than Kentucky. 

(g) (2) Kingsport Utilities, Incorporated, organized 
under the laws of Virginia in 1917 and with its principal 
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office and place of business at Kingsport, Tennessee, has 
since its organization conducted and still conducts an 

259 electric utilitv business bv means of a generating 
plant, transmission lines and distribution systems 

located solelv within the State of Tennessee. One of the 
Company’s distribution lines extends to the Tennessee- 
Virginia boundary, at which point electric energy is sold to 
an associate electric utility company having properties out¬ 
side the State of Tennessee. In the year 1934 such sales 
aggregated approximately 2,000 kilowatt-hours, with rev¬ 
enues therefrom of less than $100. 

The Company in the year 1934 purchased approximately 
31,500,000 kilowatt-hours generated outside of the State of 
Tennessee, all (except a negligible amount to Virginia) for 
sale to consumers in the State of Tennessee, and the operat¬ 
ing revenues itherefrom were approximately $430,000, and 
the net amount paid for energy purchased from sources 
outside the State of Tennessee in 1934 was approximately 
$75,000. 

Appalachian Electric Power Company also owns all of 
the capital stock of the West Virginia Power Company, 
a corporation organized under the laws of West Virginia 
in 1912 which owns certain real estate and rights and has 
made sundry investigations, etc. in connection with pro¬ 
posed hydro-electric developments on the Kanawha River 
in the State of West Virginia, and all the capital stock of 
the Radford Limestone Company, organized under the laws 
of Virginia in 1930, which operates on a commercial basis 
a stone quarry near Radford, Virginia, owned by the Ap¬ 
palachian Electric Power Company as part of a proposed 
hydro-electric development. 

American Gas and Electric Company also owns all of the 
outstanding stock of the following companies: 

Twin Branch Railroad Company, a corporation organized 
under the laws of Indiana in 1925 which has for manv 
years conducted and still conducts a railroad service in 
the vicinity of Michawaka, Indiana. The operat- 

260 ing revenues of said Company, in 1934, were approxi¬ 
mately $12,000. 

St. Joseph Heating Company, a corporation organized 
under the laws of Indiana in 1912, which for many years 
conducted and still conducts a steam heating service in the 
city of South Bend, Indiana. The operating revenues of 
said Company, in 1934, were approximately $100,000. 
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Southern Ohio Public Service Company, a corporation 
organized under the laws of Ohio in 1925, which f|or many 
years has owned and now owns an electric generating plant 
in the city of Zanesville, Ohio, the entire output Pf which 
is sold at wholesale in Ohio to The Ohio Power Cpmpany, 
an associate company. The gross operating revenue of 
said Company in the year 1934 was less than $12,000. 

The Kanawha Valley Power Company, a corporation 
organized under the laws of West Virginia in 19pl which 
operates electric generating plants in West Virginia and 
sells the entire output of electric energy from such plants 
to Appalachian Electric Power Company, an associate 
company. ! 

American Gas and Electric Company also owns fiftv 
per cent, of the stock of the West Pittston-Exeter Railroad 
Company, a corporation organized under the laws c^f Penn¬ 
sylvania in 1925, which has for many years conducted and 
still conducts a railroad service in the vicinity of rittston, 
Pennsylvania. The operating revenues of said Company, 
in 1934, were approximately $64,000. 

The statements of earnings, sales and operation made 
for the year 1934 for the companies referred to in this Ex¬ 
hibit are for the last calendar year for which such state- 

* • j 

ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 
261 The above named direct and indirect subsidiaries 
of American Gas and Electric Company do not in¬ 
clude certain minor subsidiary companies holding jland or 
conducting other businesses, or subsidiary companies now 
in the process of dissolution or other “shell” subsidiary 
companies, the corporate existence of which has bqen con¬ 
tinued because of mortgage provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiary companies of 
American Gas and Electric Company herein described to 
that Company and to one another. j 

i 


i 


i 


(Here follows 1 photo, folio 262.) 
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263 Exhibit VI. 

Statement of Capitalization of Holding Company Defend¬ 
ants (Other Than Defendant Electric Bond and Share 
Company) and the Voting Stock Ownership of Defend¬ 
ant Bond and Share in Such Companies as of November 
30, 1935. 

Defendant American Power & Light Company has out¬ 
standing $43,420,500 principal amount of Gold Debenture 
Bonds, American 6% Series, due March 1, 2016; $4,159,000 
principal amount of the 6% Gold Debenture Bonds, Series 
A, due March 1, 2022, of Southwestern Power & Light Com¬ 
pany assumed by the American Company; 793,581-2/lOths 
shares of Preferred Stock ($6), (including 37-2/10ths 
shares represented by outstanding scrip), 978,444 shares 
of $5 Preferred Stock and 3,008,511 -27/50ths shares of 
Common Stock (including 3,101-27/50ths shares repre¬ 
sented by outstanding scrip). Each share of stock of all 
classes has equal voting power. Defendant Bond and 
Share owns 51,840 shares of the $5 Preferred Stock and 
937,213 shares of the common stock of the defendant Ameri¬ 
can Company; constituting 20.70 per centum of the out¬ 
standing voting securities of said company. 

Defendant Electric Power & Light Corporation has out¬ 
standing $31,000,000 principal amount of Gold Debentures, 
5% Series, dub 2030; 514,174 shares of $7 Preferred Stock, 
255,430% shares of $6 Preferred Stock (including 4% 
shares represented by outstanding scrip); 83,539 shares of 
Second Preferred Stock, Series A, ($7); 3,418,961% shares 
of Common Stock and Option Warrants to purchase 
569,654 shares of Common Stock. Each share of $7 
Preferred Stock, $6 Preferred Stock and Common Stock 
has equal voting power. Defendant Bond and Share 
owns 485 shares of the $7 Preferred Stock and 
1,976,638 shares of the Common Stock of the defend¬ 
ant Electric Company, constituting 47.20 per centum 

264 of the outstanding voting securities of said Company. 
In addition, defendant Bond and Share owns 13,905 

shares of said Second Preferred Stock, Series A, ($7) and 
393,408 of said Option Warrants of said Electric Company. 

Defendant Power Securities Corporation has outstanding 
$4,524,100 principal amount of Collateral Trust Gold Bonds, 
American 6% Series due June 1, 1949; 58,054 shares of 
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Second Preferred ($6) Stock and 150,000 shares <|>f Com¬ 
mon Stock. Each share of common stock and secdnd pre¬ 
ferred stock has equal voting power. Defendant Bond 
and Share owns none of the outstanding voting securities 
of said Power Securities Corporation, but defendant Elec¬ 
tric Company owns all of said outstanding voting securities. 
In addition, defendant Electric Company owns $1^874,900 
of the above mentioned Collateral Trust Gold Bonces. 

Defendant United Gas Corporation has outstanding $21,- 
250,000 principal amount of 6% Notes due July 20, 1936; 
a 6% Demand Note in the principal amount of $25,025,000, 
a 6% Note due November 30, 1938 in principal amjount of 
$3,000,000; 449,822 shares of $7 Preferred Stock; |884,680 
shares of $7 Second Preferred Stock, 7,818,959 shares of 
Common Stock and Option and Stock Purchase Warrants 
to purchase 4,867,982 shares of Common Stock. Eac^i share 
of $7 Second Preferred Stock is entitled to three vo|tes and 
each share of common stock is entitled to one votje. De¬ 
fendant Bond and Share owns said 6% Demand Note for 
$25,925,000, said 6% Note for $3,000,000; 17,310 shares 
of the $7 Preferred Stock, 752,666 shares of the Common 
Stock and 151,005 of the Option Warrants of said United 
Company, constituting 7 percentum of the outstandipg vot¬ 
ing securities of said Company, while the defendant Elec¬ 
tric Company owns 884,610 shares of the $7 Secoild Pre¬ 
ferred Stock and 3,795,086 shares of the Common Stock 
of said United Company, constituting 61.58 per- 
265 centum of the outstanding voting securities of said 
Company. j 

Defendant National Power & Light Company lias out¬ 
standing $9,500,000 principal amount of Six Per Cent. Gold 
Debentures, Series A, due August 1, 2026; $15,000,000 prin¬ 
cipal amount of Five Per Cent. Gold Debentures, Series B, 
due May 1, 2030; 279,716 shares of $6 Preferred Stdck and 
5,456,117 shares of Common Stock. Each share of common 
stock is entitled to one vote. Defendant Bond and Share 
owns 2,540,438 shares of the common stock of said National 
Company, constituting 46.56 per centum of the outstanding 
voting securities of said Company. | 

Defendant Lehigh Power Securities Corporation hhs out¬ 
standing $25,000,000 principal amount of Six Per Cent. 
Gold Debentures, Series A, due February 1, 2026; $^:80,000 
principal amount of the Fifty-Year Five Per Cent. Col¬ 
lateral Trust Mortgage Gold Bonds, due July 1, 1^51 of 
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Lancaster County Railway and Light Company assumed 
by the Lehigh Company; 130,000 shares of $6 Preferred 
Stock and 2,928,280 shares of Common Stock. Each share 
of stock of all classes has equal voting power. Defendant 
Bond and Share owns none of the outstanding voting secur¬ 
ities of said Lehigh Company but defendant National Com¬ 
pany owns 129,723 shares of the $6 Preferred Stock and 
2,918,082 shares of the Common Stock of said Lehigh Com¬ 
pany, constituting more than 99 per centum of the outstand¬ 
ing voting securities of said Company. 

Defendant Easton Consolidated Electric Company has 
outstanding $1,237,000 principal amount of Collateral Trust 
5% Gold Bonds, due May 1, 1949, and 30,000 shares of cap¬ 
ital stock. Defendant Bond and Share owns none of the 
outstanding, voting securities of said defendant Easton 
Consolidated Electric Company but Lehigh Valley Transit 
Company (98.18% of the outstanding voting securi- 
266 ties of which are owned bv defendant Lehigh Com- 
pany) owns 99.96% of said capital stock of defend¬ 
ant Easton Consolidated Electric Company. In addition, 
Lehigh Valley Transit Company owns $991,000 principal 
amount of the above mentioned Collateral Trust Gold 
Bonds and defendant Lehigh Company owns $32,500 prin¬ 
cipal amount of such bonds. 

Defendant American Gas and Electric Company has out¬ 
standing $50,000,000 principal amount of 5% Debentures, 
due 2028. It also has outstanding, exclusive of stock reac¬ 
quired and held in its treasury, 355,623 shares of $6 Pre¬ 
ferred Stock and 4,482,737 31/50 shares of Common Stock. 
Each share of preferred stock and common stock has equal 
voting power. Defendant Bond and Share owns 846,985 
shares of the common stock of said American Gas, consti¬ 
tuting 17.51 per centum of the outstanding voting securi¬ 
ties of said Company. 
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2G7 Ill the District Court of the United States forj the 

Southern District of New York. 

In Equity. 

No. E81-378. | 

I 

Securities and Exchange Commission, Plaintiff, 

7 7 

| 

against 

Electric Bond and Share Company, American 0-as and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Fjower & 
Light Corporation and United Gas Corporation, pDefend- 
ants ; and Power Securities Corporation, Idahd Power 
Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Pow^r Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton 
Electric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania Power 
& Light Company and Easton Consolidated }Electric 
Company, Intervening Defendants. 

! 

Upon the annexed stipulation it is hereby 
Ordered that Homer S. Cummings, individually and as 
Attorney General of the United States; James A. Farley, 
individually and as Postmaster General of the United 
States; James M. Landis, Robert E. Healy, George C. 
Mathews and James D. Ross, individually and as mem¬ 
bers of the Securities and Exchange Commission, $hall be 
brought into and made parties to this suit as cjross-de- 
fendants to the counterclaim and cross-bill of the defend¬ 
ants; and it is 

Further ordered that Central Arizona Li^ht and 
268 Power Company; Montana Power Gas Copipany, 
Indiana & Michigan Electric Company; ^pokane 
Central Heating Company and Spokane United Railways, 
be and they are hereby permitted to intervene as additional 
defendants in this suit, and adopt as their own thd plead¬ 
ings of the defendants herein, with leave to set forlh such 
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additional allegations as may be necessary in their bill of 
intervention, which shall be taken as part of their plead¬ 
ings; and it is 

Further ordered that such additional allegations shall 
be deemed to have been denied by the plaintiff and the 
cross-defendants without further pleading on their part. 

Dated January 22, 1936. 

i ’ JULIAN W. MACK, 

U. S. C. J . 


I (Title of Court and Cause.) 

Stipulation as to Additional Parties. 

It appearing that the defendants and intervening de¬ 
fendants herein in their answer to the amended and sup¬ 
plemental bill of complaint propose to include in a sepa¬ 
rate defense a counterclaim and cross-bill, the issues pre¬ 
sented by which may require the presence of parties other 
than those named in the said amended and supplemental 
bill, to wit, Homer S. Cummings, Attorney General of the 
United States, James A. Farley, Postmaster General of the 
United States, James M. Landis, Robert E. Healy, George 
C. Mathews and James D. Ross, who are members of, and 
constitute the, Securities and Exchange Commission (the 
plaintiff herein): 

It is hereby stipulated, without prejudice to the right of 
the plaintiff or said individuals as defendants to said coun¬ 
terclaim and cross-bill to assert as a defense thereto 
269 any matter of law or fact appearing upon the face 
thereof, or otherwise, except absence of necessary 
parties defendant to said counterclaim and cross-bill, im¬ 
proper venue, or lack of service of process; that an order 
may be entered herein bringing in said above named indi¬ 
viduals as cross-defendants to said counterclaim and 
cross-bill, and that the undersigned, solicitors for the 
plaintiff, without the service of subpoenas or other 
process, will appear on behalf of the said above named 
individual members of the Securities and Exchange Com¬ 
mission and Homer S. Cummings, Attorney General of 
the United States will appear on his own behalf and on 
behalf of James A. Farley, Postmaster General of the 
United States, and will answer said counterclaim and 
cross-bill on their behalf, and that this stipulation shall 
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constitute such appearances on behalf of all of sa^d cross¬ 
defendants. It is agreed that in no event shall any per¬ 
sonal judgment, decree or order for costs be entered against 
the above named individuals, and defendants expressly 
waive any right that they may have, or may obtain by 
virtue of any order or decree subsequently entered herein to 
tax costs against said individuals. j 

It is further stipulated that Central Arizona Light and 
Power Company, Montana Power Gas Company, j Indiana 
& Michigan Electric Company, Spokane Central Heating 
Company, and Spokane United Railways may be | allowed 
to intervene as additional defendants, and to adopt*as their 
own the pleadings of the defendants herein, and to ?jiet forth 
such additional allegations as mav be necessary in their 
bill of intervention which shall be taken as part bf their 
pleading, and such additional allegations shall be 1 deemed 
to be denied by the plaintiff and the cross-defendants 
270 without further pleadings on their part. j 

The annexed Order may be entered without notice. 
Dated January 21, 1936. 

JOHN J. BURNS, 

By R. H. J., | 

ROBERT H. JACKSON, j 

Solicitors for Plaintiff, The Securities 

and Exchange Commission. 
SIMPSON THACHER & BARTLETT, 
THOMAS D. THACHER, 

JOHN F. MacLANE, 

Solicitors for Defendants. 
HOMER S. CUMMINGS, 

By R. H. J., | 

Solicitor for Cross-Defendants Jfomer 
S. Cumynings, Attorney/ Genergl of 
the TJyiited States and Jaynes A. Far¬ 
ley, Postmaster Geyieral of the Ifyiited 
States. 

JOHN J. BURNS, | 

By R. H. J., 

ROBERT H. JACKSON, j 

Solicitors for Cross-Defeyidayits, James 
M. Layydis, Robert E. Healy, Ge'orge C. 
Mathews and Jaynes D. Ross, yn\embers 
of, and Constitutmg the, Securities and 
Exchayige Coynyyiission. j 

15—6654a 
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271 In the District Court of the United States for the 

Southern District of New York. 

In Equity. 

No. E81-378. 

Securities and Exchange Commission, Plaintiff, 

against 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Power & 
Light Corporation and United Gas Corporation, Defend¬ 
ants; and Power Securities Corporation, Idaho Power 
Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington'Water Power Company, Pennsylvania Power 
& Light Company and Easton Consolidated Electric 
Company, Intervening Defendants; Homer S. Cummings, 
Individual!v and as Attornev General of the United 

w •> 

States; James A. Farley, Individually and as Postmaster 
General of the United States; and James M. Landis, 
Robert E. Healv, George C. Mathews and James D. Ross, 
Individually and as Members of and Constituting the 
Securities and Exchange Commission, Cross-Defendants. 

Bill of Intervention. 


To the Honorable Judges of the United States District 
Court for the Southern District of New York: 

The bill of intervention of Central Arizona Light and 
Power Company, Indiana & Michigan Electric Corn- 
272 panv, Montana Power Gas Company, Spokane Cen¬ 
tral Heating Company and Spokane United Rail¬ 
ways respectfully shows to this Court and alleges: 

1. Central Arizona Light and Power Company is a cor¬ 
poration duly organized and existing under and by virtue 
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of the laws of the State of Arizona and is a resident and 
citizen of the State of Arizona, with its principal dffice and 
corporate domicile in the City of Phoenix in said Stjate. 

Indiana & Michigan Electric Company is a corporation 
duly organized and existing under and by virtue of the laws 
of the State of Indiana and is a resident and citizen of the 
State of Indiana, with its principal office and corporate 
domicile in the City of South Bend in said State, j 

Montana Power Gas Company is a corporation duly or¬ 
ganized and existing under and by virtue of the la\^s of the 
State of New Jersey, and is a resident and citizep of the 
State of New Jersey, with its corporate domicile in the City 
of Jersey City in said State, but with its principal office 
and place of business in the City of Butte, in the State of 
Montana. 


Spokane Central Heating Company is a corporation duly 
organized and existing under and by virtue of tjie laws 
of the State of Washington and is a resident and citizen of 
the State of Washington, with its principal office <pid cor¬ 
porate domicile in the City of Spokane in said State. 

Spokane United Railways is a corporation duly organized 
and existing under and by virtue of the laws of tlie State 
of Washington and is a resident and citizen of the fetate of 
Washington, with its principal office and corporate cjomicile 
in the City of Spokane in said State. j 

2. On or about January 22, 1936 an order was duly made 
and entered by this Court granting leave to Central Arizona 
Light and Power Company, Indiana & Michigan Electric 

Company, Montana Power Gas Company, Spokane 
273 Central Heating Company and Spokane Unit0d Rail¬ 
ways, hereinafter sometimes referred to collectively 
as the “subsidiary company defendants”, to intervene as 
additional defendants in the above entitled action, tb adopt 
as their own the pleadings of the other defendants, and to 
file this bill of intervention which is in answer to the 
Amended and Supplemental Bill of Complaint of the plain¬ 
tiff, and bv wav of counterclaim and cross-bill agaihst the 
plaintiff and cross-defendants named in the defendants’ 
counterclaim and cross-bill filed herein. 

3. Section 2 (a) of the Holding Company Act (herein¬ 
after called the “Act”) defines the following, among} other, 
terms: Electric utility company, Gas utility company, Pub¬ 
lic-utility company, Holding company, Subsidiary company. 
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Holding-company system, Registered holding company, Se¬ 
curity and Voting security. When such terms are herein- 
after used, they are used in their statutory sense, as thus 
defined in said Section 2 (a) of said Act. When the term 
“Answer” is hereinafter used it refers to the answer of the 
original defendants and the intervening defendants, includ¬ 
ing the separate defense, counterclaim and cross-bill, filed 
herein. 

4. Central Arizona Light and Power Company and Mon¬ 
tana Power Gas Company are subsidiary companies of 
American Power & Light Company. Indiana & Michigan 
Electric Company is a subsidiary company of American 
Gas and Electric Company. Spokane Central Heating 
Company and Spokane L T nited Railways are subsidiary 
companies of The Washington Water Power Company 
and thereby of American Power & Light Company. The 
ownership of the voting stock of the above named subsidi¬ 
ary companies by the above named holding companies is 
set forth in Paragraphs 32 and 36 of, and in paragraph 
(q) of Exhibit I to, the Answer. By reason of being sub¬ 
sidiary companies of the above holding companies, said 
subsidiary company defendants are, by definition of 
Section 2 (a) of the Act, subsidiary companies of 
Electric Bond and Share Company. 

None of the subsidiary company defendants is a 
“Holding company” as defined in Section 2 (a) of the Act. 

6. Central Arizona Light and Power Company is an elec¬ 
tric utility company and a gas utility company. Indiana & 
Michigan Electric Company is an electric utility company. 
Montana Power Gas Company, Spokane Central Heating 
Company and Spokane United Railways are not public util¬ 
ity companies as defined in said Act. 

7. Central Arizona Light and Power Company has for 
manv vears conducted and still conducts an electric utility 
business and gas utility business solelv within the State 
of Arizona. Said business and the location of the utility 

i % 

assets used in said business are more fullv described in 

i % 

paragraph (a) of Exhibit I to the Answer. 

8. Indiana & Michigan Electric Company has for many 

vears conducted and still conducts an electric utility busi- 
• •/ 

ness in the States of Indiana and Michigan. The Company 
owns certain transmission lines which cross the Indiana- 
Michigan boundary. Substantial amounts of electric en- 
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orgy are transmitted by the Company across subli state 
boundary and are ultimately sold to retail customers of the 
Company or at wholesale. The Company also has certain 
transmission lines extending to the Indiana-Ohio boundary 
which are used for the purpose of exchanging electric en¬ 
ergy with, and receiving electric energy from, an Associate 
electric utility company having properties outside t|ie State 
of Indiana. The business of said defendant and t|he loca¬ 
tion of its utility assets are more fully described }n para¬ 
graph (c) of Exhibit V to the Answer. ! 

27o 9. Montana Power Gas Companv has for manv 

years conducted and still conducts a natural gas busi¬ 
ness, including an incidental business in by-products, solely 
within the State of Montana. The Company also purchases 
substantial amounts of natural gas from sources solely 
within the State of Montana. The business of saididefend- 
ant and the location of its properties are more frilly de¬ 
scribed in paragraph (f) of Exhibit I to the Answer. 

10. Spokane Central Heating Company has fo^ many 

years conducted and still conducts a central heating busi¬ 
ness in a portion of the business district of the Citv of 
Spokane in the State of 'Washington by means of aj central 
steam heating plant and steam pipes and mains, j All of 
the facilities of the Company used in the conduct of its busi¬ 
ness are located solely within the State of Washington and 
steam heat is furnished solely to purchasers witljin said 
State. Said defendant is referred to in paragraph (q) of 
Exhibit I to the answer. j 

11. Spokane United Railways has for many yeijrs con¬ 

ducted and still conducts an electric street railway hnd bus 
service in the City of Spokane in the State of Washington. 
All of the facilities of the Company used in the conduct 
of its business are located solely within the State of Wash¬ 
ington and electric street railway service and bus j service 
are rendered solely within the State of Washington. All 
the electricity used in the operation of the street bailway 
properties is purchased in said State of Washington. Said 
defendant is referred to in paragraph (q) of Exhibit I to 
the Answer. ! 

12. Upon the foregoing, each of the subsidiary company 
defendants alleges that it is a company engaged solely in 
intrastate business within the state or states in \bhich it 
operates, subject to the jurisdiction of such state knd the 

• i 


i 
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regulatory authorities thereof; that it is not engaged in, 
and its activities do not affect, commerce with foreign 

276 nations or among the several states, and that it is 
not subject to regulation or supervision by the Fed¬ 
eral government or any agency or instrumentality thereof, 
save as any of the operations of the defendant Indiana & 
Michigan Electric Company, as more fully described in 
paragraph (c) of Exhibit V to the Answer, may be held to 
constitute commerce between the states, which said opera¬ 
tions are severable and distinct from the operations of said 
defendant within the States of Indiana and Michigan and 
constitute a minor and incidental part of said defendant’s 
operations. 

13. Defendants Central Arizona Light and Power Com¬ 
pany, Indiana & Michigan Electric Company and Spokane 
United Railways are subject to the regulations of, and are 
regulated by, the public service commissions of the states 
in which they respectively operate, under and in accord¬ 
ance with the terms of the several public utilities acts of 
said states, to wit, Central Arizona Light and Power Com¬ 
pany by the Arizona Corporation Commission, Indiana & 
Michigan Electric Company by the Indiana Public Service 
Commission and the Michigan Public Utilities Commission 
and Spokane United Railways by the Washington Depart¬ 
ment of Public Service. In so far as any of the business of 
defendant Indiana & Michigan Electric Company may not 
be fully subject to regulation by the commissions of Indi¬ 
ana and Michigan, and may be subject to any degree of 
Federal regulation, such business, as hereinbefore alleged, 
is a minor part of, and severable and distinct from, its in¬ 
trastate business. 

In addition to the general power of regulation of rates 
and charges for, and conditions of, service and matters 
incidentai thereto, each of the above named commissions 
has some of the following powers of regulation, among 
others, over the respective defendants subject to their 
jurisdiction (the states named after each power being those 
whose commissions have been specifically given such 

277 power): (1) investigation of management (Indi¬ 
ana) ; (2) inspection of books (Arizona, Indiana, 

Michigan, Washington); (3) regulation of accounts and 
statistics (Arizona, Indiana, Michigan, Washington); (4) 
regulation of depreciation or retirement account (Arizona, 
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Indiana, Washington); (5) production of books ahd other 
information and filing of reports (Arizona, jlndiana, 
Michigan, Washington); (6) supervision of issuance of 
securities (Arizona, Indiana, Michigan, Washingtbn); (7) 
supervision of sale, lease, transfer, mortgage or merger of 
properties and franchises (Arizona, Indiana); (^) super¬ 
vision of acquisition of securities or properties of! another 
public utility (Arizona, Indiana, Washington); ( 0 ) super¬ 
vision of payment of dividends (Washington); (10) super¬ 
vision of budget expenditures (Washington); (11|) super¬ 
vision of contracts with affiliated interests for management, 
construction, engineering, accounting or similar services 
(Indiana, Washington). 

Defendant Spokane Central Heating Company! and de¬ 
fendant Montana Power Gas Company are not no\|' subject 
to similar regulation by any state agency but are subject 
generally to the laws of the States of Washington and Mon¬ 
tana, respectively. 

14. By the provisions of the Act, each of the subsidiary 
company defendants as a subsidiary company of one or 


more of the holding company defendants would bd and be¬ 
come fully subject to the jurisdiction of the Securities and 
Exchange Commission, its orders, rules and regulations 
if this Court should order said holding company defend¬ 
ants to register under Section 5 of said Act. 0fiie sub¬ 
sidiary company defendants are advised by counsel and be¬ 
lieve that these provisions of the Act as applied to them 
are wholly unconstitutional, void and of no effect}, for the 
reasons stated in the Answer. j 

i 

15. None of the subsidiary company defendaijits as a 
subsidiary company of one or more of the cither de- 
27S fendants is entitled to apply for exemption from the 
provisions of said Act and no such exemption has 
been granted to them or any of them by order of the Com¬ 
mission. Nor has any of their holding companies been 
granted exemption except that by Rule 3 A-2 adapted by 
said Commission, temporary exemption was granted to a 
class of companies of which defendant The Washington 
Water Power Company is one, and by virtue of ^aid rule 
defendants Spokane Central Heating Company and Spok¬ 
ane United Railways are temporarily exempted from the 
provisions of the Act as subsidiaries of The Washington 
Water Power Company. The exemption of defendant The 


i 
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Washington Water Power Company is a temporary ex¬ 
emption existing in the sole discretion of the Commission 
and defendants Spokane Central Heating Company and 
Spokane United Railways have no means of knowing 
whether said exemption will continue after February 2, 
1936. Moreover, if this Court should o ; rd^er defendant 
Electric Bond and Share Company, or defendant American 
Power & Light Company to register under the Act, the 
exemption of The Washington Water Power Company, 
even if continued, would be of no avail to defendants 
Spokane Central Heating Company and Spokane United 
Railways since they would be and become fully subject to 
the jurisdiction of the Commission as subsidiary companies 
of defendants Electric Bond and Share Company and 
American Power & Light Company . 

16. If the Court should order the defendants which are 
holding companies of the subsidiary company defendants 
to register under Section 5 of the Act, each of the subsid¬ 
iary company defendants would be and become, as lie rein- 
above alleged, fully subject to the jurisdiction of the Se¬ 
curities and Exchange Commission, its orders, rules and 
regulations. Immediately upon said registration and in 
consequence thereof, it would be and become unlawful by 
the terms of the Act for any of the subsidiarv com- 
279 pany defendants, without the prior approval of the 
Securities and Exchange Commission, or in contra¬ 
vention of any rule, regulation or order from time to time 
by it deemed necessary or appropriate, to do any of the 
things enumerated in the second paragraph of Paragraph 
46 of the Answer, except such things as are included within 
subsection (6) of said paragraph. Each of the subsidiary 
company defendants would likewise be subject to regula¬ 
tion by the Commission in respect of those matters re¬ 
ferred to in the third and fourth paragraphs of Paragraph 
46 of the Answer, which are therein stated to be applicable 
to subsidiary companies of registered holding companies. 

If the said defendant holding companies are ordered by 
this Court to register under Section 5 of the Act, the sub¬ 
sidiary company defendants will likewise be subject to the 
provisions of Section 26(b) thereof, set out in Paragraph 
43 of the Answer, and that portion of the penalty provision 
of Section 29, likewise set out in Paragraph 43 of the An¬ 
swer, which is applicable to subsidiary companies of regis¬ 
tered holding companies. 
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17. The subsidiary company defendants adopt] upon in¬ 
formation and belief, all the admissions, denials ajid allega¬ 
tions contained in the Answer and make said Answer and 
the allegations of this bill their answer, counterclaim and 
cross-bill to plaintiff’s Amended and Supplemental Bill of 
Complaint. j 

i 

Wherefore the above named subsidiary compan^ defend¬ 
ants pray for the relief requested in the Answer counter¬ 
claim and cross-bill of the other defendants hereiti, to wit: 
that the Amended and Supplemental Bill of Complaint be 
dismissed and that said Holding Company Act be declared 
unconstitutional, null and void, and that the plaintiff and 
the cross-defendants be restrained and enjoined from en¬ 
forcing the same; and further pray that in the ei’ent that 
any other defendant, which is as to these subsidiary 

280 company defendants a holding company, be required 
to register under said Act, the rights, liabilities and 

duties of these subsidiary company defendants consequent 
upon such registration be decreed and determined. 

And for such other and further relief as to the Court 
may seem meet. 

SIMPSON TEACHER & BARTLETT! 

120 Broadway, Neiv York, N. 

Solicitors for Above-named Intern enors\and 

Subsidiary Company Defendants. 

THOMAS D. THACHER, 

JOHN F. MacLANE, 

DOUGLAS A. CALKINS, 

Of Counsel. 

\ 

281 Answer to Motion. i 

t 

Filed February 26, 1936. j 

# # # # « # | # 

The plaintiff, The North American Company, in ifesponse 
to the motion filed herein and served upon its cojmsel of 
record on February 19, 1936, requesting that the Affidavit 
of Homer Cummings sworn to the same day, and jthe Ex¬ 
hibits annexed thereto, be included in the printed tran¬ 
script of the record on the special appeal by the plaintiff 
from the order of this Court entered on January! 9, 1936 
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staying the proceedings 
fullv savs: 


in the above entitled cause, respect- 


1. The plaintiff is advised by its counsel that this Court 
is without power, at least without the consent of the plain¬ 
tiff, to incorporate in the record on the plaintiff's afore¬ 
said appeal to the United States Court of Appeals for the 
District of Columbia, the affidavit of the Attorney General, 
verified February 19, 1936, or any of the Exhibits referred 
to in said affidavit, or any part of said affidavit or Exhibits. 

2. In addition, and as appears more particularly in para¬ 

graphs 4 and 5 hereof the plaintiff denies that cer- 
282 tain statements in said affidavit of Homer Cummings 
are in all respects true. 

3. The plaintiff nevertheless is willing, if the same may 
lawfully be done by the order of this Court and/or by 
the order of said Court of Appeals and/or by stipulation 
of the parties, to have its said appeal heard and deter¬ 
mined in said Court of Appeals on a record which shall 
include said affidavit of the Attornev General and said 
Exhibits, and that said affidavit and Exhibits may be con¬ 
sidered as having been a part of the record on which the 
order of this Court from which the plaintiff is appealing 
was made and entered. Provided, however, 


(a) That, for the information of the Court of Appeals, 
there be also incorporated in said record on appeal a copy 
of the aforesaid motion of the defendants of February 19, 
1936, and a copy of this answer thereto, together with a 
copv of any order of this Court on said motion and of anv 
stipulation between the parties which may be entered into 
with respect to said motion; 

(b) That said affidavit of the Attorney General and said 
Exhibits be considered as incorporated in said record on 
appeal only to the extent that said affidavits and Exhibits 
state facts which are not denied in paragraphs 4 and 5 
hereof; and 

(c) That Exhibit G annexed to said affidavit of the At¬ 
torney General (the amended and supplemental bill of. 
complaint of the Securities and Exchange Commission in 

the Electric Bond and Share case) be considered on 
283 said appeal merely as a bill of complaint alleging 
facts which the plaintiffs therein believe to be true 
and which therefore they would be willing to verify if verifi¬ 
cation of such bill were necessary. 



I 


THE NORTH AMERICAN CO. VS. J. M. LANDIS ET At. 


235 


(d) That nothing in this answer contained be taken or 

construed as an admission by the plaintiff that a|ny of the 
statements concerning it contained in the quotations from 
the so-called Splawn Report set forth in paragraph 11 of 
the said affidavit of the Attorney General were true of the 
plaintiff at the time when its bill of complaint herein was 
filed or are now true. ! 

i 

(e) That the defendants consent that there alsojbe incor¬ 
porated in the record on appeal the following additional 
facts, hereby alleged by the plaintiff, with respdct to the 
cases referred to in paragraph 9 of the Attorney General’s 
said affidavit—namely, that the bills of complainjt in said 
cases have been or shortly will be dismissed as against 
the defendants therein who are also defendants in this 
suit, or that the service of process against said dofendants 
has been or shortly will be quashed; that the remaining 
defendants in said cases, namely, the local district attor¬ 
neys (and in some cases also the local post masters and 

other local officials) have defaulted or wilj default 

284 by failing to answer or otherwise move with respect 

to the bills of complaint therein, with the re!sult that 

orders in said cases have been or shortlv will be entered 

* 

that said bills of complaint be taken pro confesso as against 


acticallv 
on the 


said local defendants; that therefore none or prj; 
none of said cases will be heard or determiner 

| 

merits that the aforesaid dismissals, or (as the c^ise may 
be) the aforesaid quashing of the service of the process, in 
said cases as against said defendants in said cases iwho are 
also defendants herein were made on their own motions, on 
the ground of the improper venue of said suits asj against 
them, or (as the case may be) on the ground that tlnp service 
of process on said defendants (which in all cases jvas out¬ 
side of the district in which the suit was pending) ivas null 
and void; and that the aforesaid action of said local defend- 

I 

ants in all said cases in suffering said bills of complaint to 
be taken pro confesso as against them was taken under the 
advice or instructions of one or more of the defendants 

i 

herein. j 

4. With respect to the allegation in said affidavit of 
Homer Cummings that: j 

“All of the facts set forth in this affidavit with the ex¬ 
ception of Exhibit J described in paragraph 15 were called 
to the attention of the Court and of opposing counsel in 
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the briefs and oral arguments heretofore submitted on be¬ 
half of the defendants in the above entitled causes.” 


285 plaintiff denies that said allegation is correct if it 
is intended to be broad enough to include anv one of 

•n « 

the following specific allegations of fact: 

(a) An allegation that Exhibit B, annexed to said affi¬ 
davit, purporting to be a true and correct copy of a supple¬ 
mental bill of complaint in the suit filed by the Securities 
and Exchange Commission against the Electric Bond & 
Share Company and certain of its corporate subsidiaries, 
was called to the attention of the Court and of opposing 
counsel in the briefs and oral arguments submitted on be¬ 
half of the defendants. The only way in which said supple¬ 
mental bill of complaint was called to the attention of the 
Court and opposing counsel was by the bare statement of 
the defendants in their reply brief filed after the argument 
that the Government “has filed an amended supplemental 
bill” in that suit. 

(b) An allegation that Exhibit H, annexed to said affi¬ 
davit—purporting to be a schedule setting forth the names 
of the plaintiffs in each of the forty-nine proceedings al¬ 
leged to have been pending on December 12, 1935 in the 
District Court of the United States for thirteen districts 
seeking an adjudication jof the constitutionality of the Pub¬ 
lic Utility Holding Company Act of 1935, the Court in which 
each such proceeding is pending, and the date upon which 
the bill of complaint therein was filed—was called to the 
attention of the Court and of opposing counsel in the briefs 
and oral arguments submitted on behalf of the defendants. 


286 5. With respect to the other allegations 

affidavit plaintiff denies that said affidavit is 
in the following particulars: 


in said 
correct 


(a) It is incorrect if it is intended to assert that 
any of the statements quoted in it on pages 3 and 4 
from the so-called Splawn Report contradict or are incon¬ 
sistent with any of the allegations of the plaintiffs’ bill of 
complaint. In so far as said affidavit is intended to allege 
that any of said quoted statements are both true and in 
contradiction of or inconsistent with anv of the allegations 

v C 1 

of said bill of complaint, said affidavit is incorrect. 

(b) It is incorrect if the allegations contained in it that 
“the Electric Bond and Share Company * * * comes in 
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contact with the Act at more points .than any other jholding 
company system” is intended as meaning more than that 
Electric Bond and Share Corporation may be or mhy have 
been engaged in some activities not engaged in by tli^ plain¬ 
tiff, which activities, under the terms of the Act, eitjher are 
unlawful for a non-registered holding company or wlould be 
unlawful for a registered holding company without jcompli- 
ance with the provisions of the Act. j 

j 

i 

i 

i 

6. Except, therefore, to the extent stated in this ianswer 

i 

the plaintiff opposes said motion of the defendants 

287 herein for the reasons hereinabove stated. 

JOHN C. HIGGINS, i 

48 Wall Street, New York, N. Y\, 

JOHN S. FLANNERY, 

Hibbs Building, Washington, D. C., 

Attorneys for Plaintiff. 

SULLIVAN & CROMWELL, j 

48 Wall Street, 

New York, N. Y., 

Of Counsel 

288 United States of America, 

Southern District of New York, 

State of New York, ! 

County of Neiv York, ss: j 

Herbert C. Freeman, being first duly sworn, sak’s that 
lie is the Vice-President of The North American Cojmpany, 
the plaintiff in the foregoing answer; that he is d|ulv au¬ 
thorized to make oath to the same; that he has rtad the 
foregoing answer and knows the contents thereof afid that 
he verily believes the facts stated therein to be tn|e. 

HERBERT C. FREEMAN. 

Sworn to before me this 25th day of February, 11936. 
[notarial seal.] ERNEST V. DOWNEY, 

Notary Public. 

Notary Public, Kings Countv No. 122. ! 

Kings County Register No. 6129. | 

Cert, filed in New York Co. Clk’s Office No. 338. ! 

New York County Register No. 6-D-177. j 

Cert, filed in Queens Co. Clk’s Office No. 346. | 

Queens County Register No. 2066. ! 

My Term Expires March 30, 1936. ! 
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289 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

In Equity. 

No. 60136. 

The North American Company, Plaintiff, 

against 

James M. Landis et al., Defendants. 

Stipulation. 

Filed February 26, 1936. 

m # s # * # # 

It is hereby stipulated and agreed by and between the 
parties hereto that paragraph 3 (e) and paragraph 4 (a) 
of Plaintiffs’ answers, filed February 26, 1936, to motion of 
defendants, filed herein February 18, 1936, be amended to 
read as follows: 

3 (e). That the defendants consent that there also be in¬ 
corporated in the record on appeal the following additional 
facts, hereby alleged by the plaintiff, with respect to the 
cases referred to in paragraph 9 of the Attorney General’s 
said affidavit—namely, that the bills of complaint in some 
of said cases have been dismissed as against the defendants 
therein who are also defendants in this suit, or that 

290 the service of process therein against said defend¬ 
ants has been quashed; that the remaining defend¬ 
ants in some of said cases, namely, the local district attor¬ 
neys (and in some cases also the local post masters and 
other local officials) have defaulted by failing to answer or 
otherwise move with respect to the bills of complaint 
therein, with the result that orders in some of said cases 
have been entered that said bills of complaint be taken pro 
confesso as against said local defendants; that in all or vir¬ 
tually all of the remainder of said cases the defendants 
herein who are also named as defendants in said cases have 
moved that the bills of complaint be dismissed as against 
them, or that service of process against them be quashed; 
that the aforesaid dismissals or motions for dismissals, or 
(as the case may be) the aforesaid quashing of the service 
of the process or motions for quashing of service of the 
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process, in said cases as against said defendants jin said 
cases who are also defendants herein were made On their 
own motions, on the ground of the improper venue j of said 
suits as against them, or (as the case may be) on thejground 
that the service of process on said defendants (which in all 
cases was outside of the district in which the suit was pend¬ 
ing) was null and void; and that the aforesaid action of 
said local defendants in the several cases in which siid bills 
of complaint have been suffered to be taken pro conlesso as 
against them was taken under the advice or instructions of 
one or more of the defendants herein. ! 

291 4 (a). An allegation that Exhibit B, annexed to 

said affidavit, purporting to be a true and jcorrect 
copy of a supplemental bill of complaint in the si|it filed 
by the Securities and Exchange Commission agaihst the 
Electric Bond & Share Company and certain of its cor¬ 
porate subsidiaries, was called to the attention!of the 
Court and of opposing counsel in the briefs and on}l argu¬ 
ments submitted on behalf of the defendants. However, a 
copy of said amended and supplemental bill was! trans¬ 
mitted to the Court bv defendants’ counsel under cbver of 
their letter of December 24, 1935, copy of said letter being 
transmitted at the same time to counsel for plaintiff. 

With the foregoing amendments, the parties hereto agree 
that the defendants ’ motion, the affidavit of Homejr Cum¬ 
mings and exhibits therewith, the plaintiff’s answer to said 
motion and this stipulation and the order of the Coijirt this 
day entered shall be filed and made a part of the transcript 
of record to be transmitted to the Court of Appeals, subject 
to the qualifications contained in plaintiff’s said Answer, 
as amended by this stipulation. ! 

JOHN S. FLANNERY, 

JOHN C. HIGGINS, 

J. C. B., | 

Attorneys for Plaintiff. 

homer s. cummings; 

R. H. J., 

JOHN J. BURNS, 

R. H. J., 

Attorneys for Defendants. 

Februarv 26, 1936. ! 
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Order. 


Filed February 26, 1936. 

*•*#•#* 


This cause came on to be further heard on the 26th dav 

• 

of February, 1936, on motion of defendants to perfect the 
record in this cause by incorporating therein an affidavit 
of Homer Cummings and appended exhibits, and upon con¬ 
sideration of said motion, the answer of the plaintiff 
thereto, and the stipulation of the parties, it is, this 26th 
day of February, 1936, 

Ordered, that said motion, affidavit and exhibits, the 
answer of the plaintiff thereto and the stipulation of the 
parties and this order be filed as part of the transcript of 
record in this cause. 

! JENNINGS BAILEY, 

Justice. 



Assignment of Errors. 

Filed February 20, 1936. 

• • • • • 


Comes now the plaintiff, The North American Company, 
by its attorneys, and states that this Court (Bailey, J.,) by 
order entered January 9,1936, erred as follows: 

1. In granting the motion of the defendants to stay 
the proceedings herein. 

2. In entering the order of January 9, 1936, staying the 
proceedings in this cause to await the outcome of another 
proceeding in the courts of a foreign jurisdiction, between 
other parties and involving different issues, which this 
Court has no power to control. 

3. Because said order is in effect an injunction against 
the assertion of plaintiff’s rights during the period speci¬ 
fied and denies to plaintiff its statutory and constitutional 
right to have the questions of fact and law raised in its 
bill of complaint speedily determined and conclusively 
adjudicated by the Courts of this jurisdiction. 

4. Because said order will cause plaintiff irreparable 
injury, impair its freedom of contract and deprive it of the 
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right to the enjoyment and use of its property] without 
any pecuniary redress. J 

5. Because the Court had no power or jurisdiction to 

enter said order. i 

! 

6. Because said order constitutes an abuse of any dis¬ 
cretion which the Court may have had in the prenjiises and 
is arbitrary and capricious. 

7. Because said order is not supported by alny facts 

properly before the Court. | 

8. Because the Court made no findings of j fact and 
294 separate conclusions of law as required by equity 
rule No. 70% of the Supreme Court of thf> United 
States, promulgated November 25, 1935. 

JOHN C. HIGGINS, 

JOHN S. FLANNERY, 

Attorneys for plaintiff, T\fie 

North American Coinpany. 

Service of a copy of the foregoing assignment bf errors 
is acknowledged this 20th dav of Februarv, 1936. ! 

HOMER CUMMINGjS, 


Attyi Gen., 

BvUGO CARTJSI, 

j Executive Asst.; 
JOHN J. BURNS, 
Attorneys for Defendants. 



Designation of Record. 
Filed February 20, 1936. 


# # * # # # # 

Now’ comes The North American Company, the plaintiff 
in the above entitled cause, by its attorneys of redord, and 
designates the following for inclusion in the transcript of 
record on appeal in the above entitled cause: 


1. Bill of Complaint ; 

2. Motion of Defendants to Stay Proceedings; 

3. Answer of Plaintiff to Defendants’ Motion foj* a Stay, 
and Exhibit; 

4. Memorandum of Bailey, J., filed January 6th, 1936, 
sustaining Motion to Stay; 

5. Order of Bailey, J., entered January 9th, 1936] staying 
further proceedings; 

i 

16—6654a 


i 
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6. Order of the United States Court of Appeals for the 
District of Columbia, dated February 17th, 1936, granting 
Petition for Allowance of a Special Appeal; 

7. Plaintiff’s Assignment of Errors; 

8. This Designation of Record. 

JOHN C. HIGGINS, 

JOHN S. FLANNERY, 
j Attorneys for Plaintiff, Appellant. 

Service of a copy of the foregoing Designation of Record 
is acknowledged this 20th dav of February, 1936. 

HOMER CUMMINGS, 

Atty Gen., 

By UGO CARUSI, 

Executive Asst.; 
JOHN J. BURNS, 

Attorneys for Defendants. 

296 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered fi*om 1 to 295, both inclusive, to bo a true and 
correct transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60136 in Equity, wherein The North 
American Company is Plaintiff and James M. Landis, 
George C. Matthews, Robert E. Healy and James D. Ross, 
individually and as members of and constituting the Securi- 
ties and Exchange Commission of the United States, Homer 
S. Cummings, individually and as Attorney General of the 
United States and James A. Farlev, individually and as 
Postmaster General of the United States, are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of March, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

i Assistant Clerk. 
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| 

In the United States Court of Appeals for tlje District 

of Columbia. 

January Term, 1936. 

No. 6654. | 

i 

The North American Company, Appellant, 


i 

James M. Landis et al., Appellees. ! 

Stipulation. 

« 

It is stipulated by counsel for the respective parties in 
the above entitled cause that in printing the record, the 
Clerk shall omit therefrom Exhibit A, pages 36 to 55, in¬ 
clusive, of the typewritten record, said Exhibit being a 
copy of the original bill of complaint in the case bf Securi¬ 
ties and Exchange Commission v. Electric Bond ahd Share, 
et al., as said original bill of complaint is superseded by the 
amended and supplemental bill of complaint in said latter 
case which is included in the typewritten record at pages 
80 to 114%. ! 

. JOHN S. FLANNERt, 

L., 

JOHN E. LARSON, 

Attorneys for Appellant. 

HOMER S. CUMMINpS, 

B. V. C., ! 

JOHN J. BURNS, ! 

B. V. C., | 

Attorneys for Appellees . 

298 [Endorsed:] In the United States Couj-t of Ap¬ 
peals for the District of Columbia. January Term, 
1936. No. 6654. The North American Company, Appellant, 
v. James M. Landis et al., Appellees. Stipulation. United 
States Court of Appeals for the District of Columbia. Filed 
Mar. 2, 1936. Henry W. Hodges, Clerk. McKenney, Flan¬ 
nery & Craighill, Hibbs Building, Washington, D. (jk 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6654. The North American Company, appellant vs. 
James M. Landis et al. United States Court of Appeals for 
the District of Columbia. Filed Mar. 2, 1936. A eni T W. 
Hodges, Clerk. I 
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United States Court of Appeals for the 

District of Columbia 


No. 6655. | 

American Water Works and Electric Company, Incor¬ 
porated, Appellant, 

vs. S 

James M. Landis et al. 


a Supreme Court of the District of Columbia.! 

i 

| 

In Equity. 

| 

No. 60146. 

American Water Works and Electric Company, 

Incorporated, Plaintiff, 

vs. | 

James M. L andis, George C. Mathews, Robert E. Healy 
and James D. Ross, Individually and as Member^ of and 
Constituting the Securities and Exchange Commission of 
the United States; Homer S. Cummings, Individually and 
as Attorney General of the United States, and James A. 
Farley, Individually and as Postmaster General! of the 
United States, Defendants. 

United States of America, 

District of Columbia, ss: 

j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: ; 


i 

i 
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AMERICAN WATER WORKS AND ELECTRIC CO., INC., VS. 

In the Supreme Court of the District of Columbia. 


In Equity. 

No. 60,146. 

American Water Works and Electric Company, Incor¬ 
porated, Street Post Office Address, 50 Broad Street, New 
York, New York, Plaintiff, 

against 

James M. Landis, George C. Mathews, Robert E. IIealy 
and James D. Ross, individually and as members of and 
constituting the Securities and Exchange Commission of 
the United States, Homer S. Cummings, individually and 
as Attorney General of the United States, and James A. 
Farley, individually and as Postmaster General of the 
United States, Defendants. 

Bill of Complaint. 

Filed November 27, 1935. 

To the Honorable the Justices of the Supreme Court of the 
District of Columbia: 

The plaintiff, American Water Works and Electric Com¬ 
pany, Incorporated, brings this, its bill in equity, against 
the defendants above named and respectfully shows: 


The Plaintiff. 

1. The plaintiff is a corporation duly organized and ex¬ 
isting under the laws of the State of Delaware and is a 
citizen of the State of Delaware. 

II. 


The Defendants. 

2. The Securities and Exchange Commission is a com¬ 
mission established by an Act of Congress, approved June 
6, 1934, known as the “Securities Exchange Act of 1934'’ 
and is charged with the duty of administering and enforc¬ 
ing Title I of the Act of Congress, approved August 26, 
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1935, entitled “An Act to provide for control anc| regula¬ 
tion of public-utility holding companies, and for other pur¬ 
poses’’ (said Title I of said Act being hereinafter deferred 
to as “the Act”); the defendants James M. Landis^ George 
C. Mathews, Robert E. Healy and James 1). Ross aire mem¬ 
bers of and constitute said Securities and Exchange Com¬ 
mission (hereinafter called “the Commission”), j the de¬ 
fendant James M. Landis being Chairman thereof j the de¬ 
fendant llomer S. Cummings is the duly qualified 
2 and acting Attorney-General of the United States 
and as such is charged bv law with the duty of en- 
forcing the laws of the United States, including tjhe Act; 
the defendant James A. Farley is the duly qualified and 
acting Postmaster General of the United States jmd has 
as such supervision of the administration of thd Postal 
Department of the United States. Each of the individual 
defendants is a citizen of the United States and (^ach has 
his official residence and is to be found in the District of 
Columbia. j 

III. 

i 

The Nature of the Suit. j 

l 

l 

3. This is a suit of a civil nature wherein the mlatter in 
controversy exceeds the sum or value of Three thousand 
dollars ($3,000) exclusive of interest and costs. Tfhe suit 
is one arising under the Constitution and laws | of the 
United States, in that the plaintiff seeks relief from, and 
to enjoin the defendants and each of them from enforcing, 
the Act, or any provision or part thereof, against the plain¬ 
tiff on the ground that said Act, for the reasons herein¬ 
after in Section X of this bill alleged, is, as against the 
plaintiff, in violation of the Constitution of the United 
States and null and void. i 


IV. 


The Plaintiff is a Holding Company.* j 

4. The plaintiff is informed by counsel, and on Such in¬ 
formation believes and alleges, that it is a holdiiig com¬ 
pany. The plaintiff is also informed by counsel, 'and on 
such information believes and alleges, that no application 

* Whenever any of the words or phrases defined in Section 2 ojf the Act 
are hereinafter used they are to be given the meaning given to them by said 
Section, unless the context requires a different meaning. 



4 AMERICAN WATER WORKS AND ELECTRIC CO., INC., VS. 

by it under Section 2(a) (7) of the Act for a declaration 
that it is not a holding company could truthfully negative 
the facts required by subsection (i) thereof to be nega¬ 
tived as one of the conditions of such declaration, in that 
the plaintiff by virtue of stock ownership controls certain 
public-utility companies and certain holding companies as 
hereinafter in paragraphs 9 and 10 alleged. The plaintiff is 
likewise informed by counsel, and on such information 
believes and alleges, that it could not in good faith tile 
an application for such declaration and that the Commis¬ 
sion could not, under the terms of said Section 2(a) (7), 
lawfully declare the plaintiff not to be a holding company 
under subsection (A) of said Section 2(a) (7), even if the 
Commission should find the facts with respect to the plain¬ 
tiff specified in subsection (iii) of said Section 2(a) (7). The 
plaintiff is also informed by counsel, and on such infor¬ 
mation believes and alleges, that the Commission could 
not lawfully, under the terms of Section 3(a) of the Act, 
or any other sections thereof, exempt the plaintiff as a hold¬ 
ing company from any provision of the Act, even if the 
Commission found that such exemption would not be detri¬ 
mental to the public interest or the interest of investors 
or consumers. 

3 V. 

The Plaintiff is Required to Register under the Act. 

5. The plaintiff has outstanding securities which by use 
of the mails or other means or instrumentality of interstate 
commerce were distributed or made the subject of a public 
offering subsequent to January 1, 1925. Certain of such 
securities were owned or held on October 1, 1935 by persons 
not resident in the State of Delaware, the State in which 
the plaintiff is organized, and the plaintiff therefore is re¬ 
quired, by the terms of Section 4(b) of the Act, to register 
on or before December 1, 1935 with the Commission, by 
filing with the Commission the notification of registration 
provided for by Section 5 of the Act. 

VI. 

The Plaintiff’s Incorporation, Outstanding Securities, and 

Offices. 

6. The plaintiff was incorporated under the laws of the 
State of Delaware in June, 1927 as the successor in title 
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to the business and property of a corporation of tjie same 
name which had been incorporated under the lawfe of the 
State of Virginia in April, 1914. The plaintiff lias out¬ 
standing in the hands of the public, the following securities 
which were issued bv it or its predecessor prior to August 
26,1935: " ! 


$14,984,000 principal amount of Ten-Year 5% Convertible 
Collateral Trust Bonds, due March 1, 1944. j 
$8,000,000 principal amount of Six Per Cent. Gold! Deben¬ 
tures, Series A, due November 1, 1975. j 

$3,000,000 principal amount of Five Per Cent. Gold} Deben¬ 
tures, Series B, due December 1, 1975. 

200,000 shares of $6 Series, First Preferred Sto<fk with¬ 
out par value. | 

1,750,888 shares of Common Stock without par value. 


7. The plaintiff has more than 12,500 preferred ajnd com¬ 

mon stockholders. As of November 22, 1935, ovef 10,250 
of said stockholders each owned less than 100 sljares of 
preferred and common stock of the plaintiff. I 

8. The principal office of the plaintiff within tlfe State 
of Delaware is located at No. 100 West 10th Strejet, Wil¬ 
mington, Delaware. The plaintiff is authorized to do busi¬ 
ness in the State of New York, and its principal executive 
office is at 50 Broad Street in the City of New Yor|k. 

VII. ' 


The Plaintiff’s Business. 


9. The business of the plaintiff consists, and lias con¬ 
sisted since its incorporation in 1927, in acquiring, owning, 
and holding stocks and other securities oif other 
4 corporations, primarily for long term investment. 

The amount at which said investments is carried on 
the books of the plaintiff is in excess of $105,50j),000 of 
which over 70% is represented by voting stocks (^f other 
corporations. Approximately 40% of said amount is repre¬ 
sented by all or substantially all of the outstanding voting 
securities and certain other securities of thirty-eight pub¬ 
lic service corporations which are engaged exclusively in 
the collection, distribution, and sale of water to the public, 
and approximately 55% of said amount is represented by 
over 95% of the outstanding voting securities and certain 
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other securities of The West Penn Electric Company, a 
Maryland corporation, the great majority of said invest¬ 
ments being represented by voting stock. 

10. The business of said The West Penn Electric Com¬ 
pany also consists and has consisted since its incorporation 
in 1925, in acquiring, owning, and holding stocks and other 
securities of other corporations, primarily for long term 
investment. The great majority of the securities owned by 
said company, said securities comprising approximately 
94% of its assets, are the common stocks of other corpora¬ 
tions, and the great majority of said common stock is the 
stock of two corporations, both of which are both electric 
utility companies and holding companies, and the principal 
subsidiary companies of said two corporations are electric 
utility companies. One of said two corporations is also to a 
small extent a gas utility company, and a few of the plain¬ 
tiff’s other subsidiary companies are gas utility companies. 

11. In practically all cases the common stock of the elec¬ 
tric utility companies in the plaintiff’s holding-company 
system is at present the only voting stock of said corpora¬ 
tions, and in most cases 100% or nearly 100% of said com¬ 
mon stock is owned by the holding company in the system 
of which the particular electric utility company is the im¬ 
mediate subsidiary company. 

12. As incident to the plaintiff’s business as hereinabove 
alleged, and for the purpose of protecting, conserving, and 
enhancing its aforesaid investments in the securities of its 
subsidiary companies, the plaintiff consults with, advises, 
and assists the subsidiary companies in its holding com¬ 
pany system which are operating companies, including those 
which are electric utility companies and gas utility com¬ 
panies, in their operating, engineering, financial, corporate, 
and managerial problems, and particularly for the purpose 
of enabling them to render service to the public in the most 
efficient manner and at the lowest possible cost, in accord¬ 
ance with the highest present-day engineering and other 
standards. In the case of the subsidiary companies in the 
plaintiff’s holding-company system which are electric util¬ 
ity companies, all of which operate at present in adjoin¬ 
ing States of the Union and within a geographical area 
roughly comprising parts of western Pennsylvania adja¬ 
cent to but not including the City of Pittsburgh, northern 
West Virginia, central and western Maryland, northern 
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Virginia, eastern Ohio, and south central Pennsylvania, 
the aforesaid services of the plaintiff are especially 
5 directed to enable said electric utility companies to 
secure the greatest economies in operation mkde pos¬ 
sible by the physical connection and other operating uni¬ 
fication and coordination of their generating, transpiission, 
and distributing plants, equipment, and other facilities. For 
the above purpose, the plaintiff has assembled over k period 
of years and maintains an organization consisting of men 
of special training, experience, and ability in corporate, 
financial, managerial, and engineering matters, 4rho, to¬ 
gether with its executive officers, render said services to 
said subsidiary companies under arrangements which en¬ 
able said subsidiary companies to avail themselves j thereof 
at not more than the estimated cost thereof to the plaintiff, 
and in all cases at less than it would cost them separately 
to employ other experts of equal experience and ability. 
The executive officers of the plaintiff constantly j consult 
with, advise, and assist the subsidiary companies! in the 
plaintiff’s holding-company system, including those which 
are electric utility companies, with respect to the problems 
of the subsidiary companies in their more general aspects 
and also with respect to their general policies. An impor¬ 
tant part of the services which said officers and t|ie staff 
of the plaintiff furnish to the plaintiff’s subsidiary com¬ 
panies, consists of financial services, including the jinvesti- 
gation of markets for public utility securities, advjce con¬ 
cerning the desirability and manner of obtaining additional 
capital, the financing of security issues and the possible 
savings obtainable therefrom, the preparation of plans for 
such financing, and assistance in negotiating with jankers 
or underwriters for the sale of such issues, in the prepara¬ 
tion of registration statements, prospectuses, and Exhibits 
in connection with registration under the Federal Securities 
Act of 1933, supervision of the issuance of stocks,j bonds, 
notes, and other securities, assistance in the preparation of 
mortgages and indentures, and all other acts necessary to 
the completion of the issuance and sale of securities. The 
staff of the plaintiff furnishes to said subsidiary companies 
which are electric utility companies studies of poweb needs 
and of the sources of power available through possible in¬ 
terconnections or through the development of genbrating 
facilities, and information concerning advancement made 
in the technical and engineering arts, reviews theijr oper- 
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ating records with a view of suggesting improved methods 
of operation and the maintenance of operating standards, 
advises and recommends concerning the better utilization 
of generating equipment, and assembles data concerning 
new and improved methods of application of electricity to 
all forms of service, and makes recommendations for the 
purpose of indicating opportunities for sales development. 

13. Such services are rendered by the plaintiff to said 
subsidiary companies without profit directly or indirectly 
to the plaintiff, except such as it derives therefrom from 
the strengthening of the corporate and financial structure 
of said subsidiary companies. 

14. In making the investments hereinabove alleged, the 
plaintiff has followed a policy of acquiring an investment 
in its subsidiary companies so substantial that the plain¬ 
tiff is in a position through the exercise of its voting 

6 rights to satisfy itself that each company in which 

such investment has been made will alwavs have a 

% 

Board of Directors able to provide an efficient management 
and one best calculated to develop the corporate enterprise 
and thus to conserve and enhance the value of the plain¬ 
tiff's investment therein. Each of the corporations in the 
plaintiff’s holding-company system functions under the 
control of its own Board of Directors in accordance with 
the laws of the State under which it is incorporated. 

15. The plaintiff is not now and never has been engaged 

in the business of sending or transporting or causing to be 

sent or transported goods or commodities in commerce with 

foreign nations or among the several States or with the 

Indian tribes^ and such use as the plaintiff makes of the 

mails or anv means or instrumentalitv of interstate com- 

• % 

merce is merely incidental to the business of the plaintiff 
hereinabove alleged. 

VIII. 

Non-registered Companies: the Provisions of the Act. 

16. If the plaintiff fails to register with the Commission 
on or before December 1, 1935, as required by Section 4(b) 
of the Act, such failure to register will subject it to the 
penalty provided by Section 29 of the Act as follows: 

“Sec. 29. Any person who wilfully violates any provision 
of this title * * * shall upon conviction be fined not more 
than $10,000 * * * except that in the case of a violation 












JAMES M. LANDIS ET AL. 


9 


of a provision of subsection * * * (b) of section |4 by a 
holding company which is not an individual, the $ne im¬ 
posed upon such holding company shall be a fine not Exceed¬ 
ing $200,000; * * *” j 

17. Such failure to register will also, under the! provi¬ 
sions of Section 18 of the Act, subject the plaintiff i[o suits 
to compel the plaintiff to register under the Act. 

18. In addition, under Section 4(a) of the Act, if would 
be unlawful, after December 1, 1935 and while the plaintiff 
still remains unregistered as aforesaid, for the plaintiff 

i 

i 

“(1) to sell, transport, transmit, or distribute, or bwn or 
operate any utility assets for the transportation, trans¬ 
mission, or distribution of, natural or manufactured gas or 
electric energv in interstate commerce; i 

“(2) by use of the mails or any means or instrumentality 
of interstate commerce, to negotiate, enter into, or take any 
step in the performance of, any service, sales, or construc¬ 
tion contract undertaking to perform services or construc¬ 
tion work for, or sell goods to, any public-utility company 
or holding company; ! 

7 “(3) to distribute or make any public offering for 

sale or exchange of any security of such holding 
company, any subsidiary company or affiliate of suc|i hold¬ 
ing company, any public-utility company, or any holding 
company, by use of the mails or any means or instrumen¬ 
tality of interstate commerce, or to sell any such security 
having reason to believe that such security, bv use! of the 
mails or any means or instrumentality of interstate com¬ 
merce, will be distributed or made the subject of a public 
offering; j 

“(4) by use of the mails or any means or instrumentality 
of interstate commerce, to acquire or negotiate for jthe ac¬ 
quisition of any security or utility assets of any subsidiary 
company or affiliate of such holding company, any jpublic- 
utility company, or any holding company; 

4 ‘(5) to engage in any business in interstate commence; or 
“(6) to own, control, or hold with power to vote, $ny se¬ 
curity of any subsidiary company thereof that do|es any 
of the acts enumerated in paragraphs (1) to (5).” 

19. The penalty for doing each of the acts specified in 
said Section 4(a) is the same as the penalty allege^ above 
for failing to register under the Act. 
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Registered Companies: Some of the Provisions of the Act. 



Issue and Sale of Securities (Sections 6 and 7). 


20. If the plaintiff registers under the Act, it thereupon, 
among other things, becomes immediately unlawful for the 
plaintiff or any of its subsidiary companies under the pro¬ 
visions of Sections G and 7 of the Act (with the exception 
of certain narrowly restricted classes of securities, and with 
the power given to the Commission to exempt subsidiary 
companies of the plaintiff with respect to the issue or sale 
of certain of their securities issued for limited purposes 
and under certain defined circumstances), to issue or sell 
any of their own securities, or to exercise any privilege 
or right to alter the priorities, preferences, voting power 
or other rights of the holders of any of their own outstand¬ 
ing securities, without the consent of the Commission. 


(B.) 


Acquisition of Property (Sections 9 and 10). 

21. If the plaintiff registers under the Act, it thereupon, 
among other things, becomes immediatelv unlawful for the 
plaintiff, or for any of its subsidiary companies, under the 
provisions of Sections 9 and 10 of the Act (with, as con¬ 
cerns the business of the plaintiff, certain relatively unim¬ 
portant exceptions), to acquire any securities or utility as¬ 
sets or any other interest in any business, without the con¬ 
sent of the Commission. 


8 (C.) 

Loans, Dividends, Proxies, and Other Matters (Section 12). 

22. If the plaintiff registers under the Act, it thereupon 
becomes immediately unlawful, under the provisions of Sec¬ 
tion 12 of the Act, for it and also (except as to the matters 
hereinafter in subdivision (c) of this paragraph alleged) 
for any of its subsidiary companies, to do, among other 
things, any of the following acts, in contravention of rules, 
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regulations or orders which the Commission may prescribe 
with respect thereto: 

(a) Section 12(b): To lend or in any manner extend its 
credit to or to indemnify any other company in the plain¬ 
tiff’s holding-company system. 

(b) Section 12(c): To declare or pay any dividend on 
any of its securities or to acquire, retire, or redeem any of 
its securities. 

(c) Section 12(d): To sell any security which jt owns 
of any public utility company. 

(d) Section 12(e): To solicit or to permit the usb of its 
name to solicit any proxy, power of attorney, consent, or 
authorization regarding anv of its securities. j 

(e) Section 12(f): To negotiate, enter into, or hike any 
step in the performance of any transaction not otherwise 
unlawful under the Act, with any company, or wjffh any 
affiliate of any company in the plaintiff’s holding-cbmpany 

i 

system. 

* i 

23. Also, under the provisions of Section 12(i) of ^he Act, 
if the plaintiff registers under the Act neither it noil any of 
its subsidiary companies can be represented before tjic Con¬ 
gress or anv Member or committee thereof or before the 
Commission or before the Federal Power Commission with 
respect to any matter affecting the plaintiff or ani r of its 
subsidiary companies, unless the representative files with 
the Commission a statement of the subject matter fojr which 
lie is to appear, the character and nature of his employment 
or retainer, and the amount of his compensation. 

(I>.) 

Service, Sales, and Construction Contracts (Scctibn 13). 

24. Section 13(a): If the plaintiff registers under the Act, 
it will become unlawful for it, under Section 13(a) of the 
Act, after April 1, 1936, to, among other things, en^er into 
or to take any steps in the performance of any service con¬ 
tract by which it undertakes to perform services foif any of 
its associate companies which is a public utility company, 
except only such “transactions, involving special or un¬ 
usual circumstances or not in the ordinary course pf busi¬ 
ness,” as the Commission may exempt as “necessary or ap- 
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propriate in the public interest or for the protection of in¬ 
vestors or consumers.” 

9 25.[Section 13(b): If the plaintiff registers under 

the Act, it will become unlawful for any of its sub¬ 
sidiary companies after April 1, 1936, under the provisions 
of Section 13(b) of the Act to enter into or take any step in 
the performance of any service, sales, or construction con¬ 
tract by which such subsidiary company undertakes to per¬ 
form services or construction work for, or to sell goods to, 
any associate company of such subsidiary company, except 
in accordance with the rules and regulations of the Coinmis- 
sion in the premises. This prohibition is subject to the 
right of the Commission to exempt from the provisions of 
said Section transactions of certain classes specified in said 
Section 13(b). Many of the subsidiary companies of the 
plaintiff habitually, and as part of their regular and neces¬ 
sary business, engage in transactions of the sort prohibited 
as aforesaid by said Section 13 (b) and which would not be 
entitled to the aforesaid exemption. The manner in which 
the plaintiff will be damaged by said Section 13(b) if the 
plaintiff registers under the Act is hereinafter in paragraph 
53 alleged. 

(E.) 

The “or Otherwise” Prohibitions of the Act. 


26. In every case where any of the prohibitions of the 
Act hereinabove in paragraphs 20 to 25, inclusive, referred 
to take the form of prohibiting an act “by use of the mails 
or anv means or instrumentalitv of interstate commerce, or 
otherwise,” ft prohibition of such act merely “by use of the 
mails or anv means or instrumentalitv of interstate com- 
merce” would have the effects hereinafter alleged in para¬ 
graph 38 as the elfects of such last mentioned prohibition. 

(F.) 

Divestments of Property and Simplification of System (Sec¬ 
tion 11). 

27. Section 11(b) (1): If the plaintiff registers under the 
Act, it will, “as soon as practicable after January 1, 1938,” 
be ordered, under the provisions of Section 11(b) (1) 
thereof, to limit the operations of its holding-company sys- 
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i 


tem “to a single integrated public-utility system, 
such other businesses as are reasonably incidental, 


i 


and to 
or eco¬ 


nomically necessary or appropriate to the operations of 
such integrated public-utility system.” Said provision of 
the Act applies also to each of the plaintiff’s subsidiary 
companies. Said provision is limited only by (1) a jproviso 
that a registered holding company may “continue to con¬ 
trol one or more additional integrated public-utility sys¬ 
tems” if the Commission finds that j 

(a) Each of such additional systems cannot be ojperated 
independently without the loss of substantial econoifiies ob¬ 
tainable by retention of control by such holding cpmpany 
of such systems. 


(b) All such additional systems are located in oife State 

or in adjoining States or in a contiguous foreign country; 
and | 

(c) The continued combination of such system^ under 
the control of such holding company is not ^o large 

10 as to impair the advantages of localized ijianage- 
ment, efficient operation or effective regulation, 


and (2) by a provision that the Commission “may permit 
as reasonably incidental, or economically necessary or ap¬ 
propriate to the operations of one or more integrated pub¬ 
lic-utility systems the retention of an interest in any busi¬ 
ness (other than the business of a public-utility company as 
such) which the Commission shall find necessary or appro¬ 
priate in the public interest or for the protection of inves¬ 
tors or consumers and not detrimental to the proper func¬ 
tioning of such system or systems.” i 

2S. Section 11(b) (2): If the plaintiff registers under the 
Act, and if the Commission finds that it corporate struc¬ 
ture or continued existence, or the corporate structure or 
continued existence of any other company in its liolding- 
companv system, unduly or unnecessarily complicates the 
structure, or unfairly or inequitably distributes voting 
power among security holders, of its holding-compgny sys¬ 
tem, the plaintiff and/or any of its subsidiary companies 
will, “as soon as practicable after January 1, 1938 ,V be or¬ 
dered under the provisions of Section 11(b) (2) of the Act 
to take such steps as the Commission shall find necessary 
to ensure against said results. Said provision of Section 
11(b) (2) is subject only to an exception (not applying to 



14 


AMERICAN WATER WORKS AND ELECTRIC CO., INC., VS. 


the plaintiff, but only to certain of its subsidiary companies) 
to the effect that the Commission shall not require any 
change in the corporate structure or existence of any com¬ 
pany which is not a holding company, or whose principal 
business is that of a public utility company, except for the 
purpose of fairly and equitably distributing voting power 
among the security holders of such company. 

29. The plaintiff has subsidiary companies each of which 
in turn has, one or more subsidiary companies which are 
holding companies. Because of this fact, the plaintiff, if it 
registers under the Act, will also, “as soon as practicable 
after January 1, 1938,” be ordered, under the provisions 
of said Section 11(b) (2) to cease to be a holding company 
with respect to each of its said subsidiary companies. As 
hereinabove alleged, approximately 55% of the plaintiff’s 
investment in the securities of its immediate subsidiarv 
companies is represented by the securities of one of said 
immediate subsidiary companies which in turn has one or 
more subsidiary companies which are holding companies. 



Accounts, Reports, etc. (Other Sections of the Act). 

30. If the plaintiff registers under the Act, it, and in most 
cases each of its subsidiary companies also, will or may be 
required to file with the Commission reports and other 
papers of the most comprehensive and detailed character 
with respect to practically every phase and aspect of their 
business. Section 15(e) of the Act also expressly makes 
it unlawful for any of them to keep their “accounts, cost¬ 
accounting procedures, correspondence, memoranda, pap¬ 
ers, books, and other records” otherwise than in the 

11 form and manner prescribed by the Commission, 
after the Commission has prescribed such form and 
manner. In addition, they will be subject to visitatorial 
powers of the Commission of the most drastic, comprehen¬ 
sive, and detailed nature. 

31. In support of the above allegations, the plaintiff begs 
leave to refer to the following other provisions of the Act: 

(a) Sectipn 5(b): The provisions of this Section under 
which the plaintiff will be required to file a “registration 
statement,” the matters which must be included therein be¬ 
ing specified in said Section 5(b). 
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(b) Section 7(a)(1) and (2): The provisions of this Sec¬ 
tion with respect to the information and documents which 
must be included in the so-called “declaration” which the 
plaintiff and its subidiary companies must file with the Com¬ 
mission in order to obtain the permission of the dommis- 
sion to issue or sell their securities. 

(c) Section 10(a)(1),(2) and (3): The provisions of this 
Section with respect to the matters which must be ihcluded 
in any application to the Commission by the plaintiff or any 
of its subsidiary companies to acquire any securities or 
utility assets or any other interest in any business. 

(dj Section 11(a): The provisions of this Sectiqn with 
respect to the matters which it is declared to be the duty of 
tiie Commission to examine into in connection with tlje other 
provisions, hereinabove in paragraphs 27, 28, andj 29 re¬ 
ferred to, of said Section 11. 

(e) Section 14: The provisions of this Section with re¬ 
spect to the annual, quarterly, and other periodic afid spe¬ 
cial reports, and with respect to the answers to specific 
questions, and with respect to the minutes of directors ’, 
stockholders’ and other meetings, which the Comfnission 
may require the plaintiff to file or make, and with respect 
to the Commission’s power to require all such reports to be 
certified by independent public accountants. 

(f) Section 15(a): The provisions of this Section with 
respect to the Commission’s power to require the plaintiff 
and each of its subsidiary companies to make, keep and pre¬ 
serve any accounts, cost-accounting procedures, correspond¬ 
ence, memoranda, papers, books and other records which 
the Commission “deems necessary or appropriate in the 
public interest or for the protection of investors or con¬ 
sumers.” 

(g) Section 15(a): The provisions of this Section]in con¬ 
nection with Section 15(e) hereinabove in paragraph 30 re¬ 
ferred to. 

(h) Section 15(f): The provisions of this Section with 
respect to the visitatorial powers of the Commission in 
connection with “accounts, cost-accounting prodedures, 
correspondence, memoranda, papers, books and otl^er rec¬ 
ords.” 

12 (i) Section 15(i): The provisions of this Section 

with respect to the powers of the Commission to re¬ 
quire uniform methods for keeping accounts, and \yith re- 
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sped to the manner in which the cost of all assets shall be 
shown, the methods of classifying and segregating ac- 

7 * O O C 1 C 

counts, and the manner in which cost-accounting procedures 
shall be maintained. 


(j) Section lS(b): The provisions of this Section giving 
the Commission the power on its own motion to “investi¬ 
gate, or obtain any information regarding the business, 
financial condition, or practices of any registered holding 
company or subsidiary company thereof or facts, conditions, 
practices, or matters affecting the relations between any 
such company and any other company or companies in the 
same holding-company system.” 

(k) Section 20(a): The provisions of this Section with 
respect to the items or details to be shown in any report or 
other document filed with the Commission under the Act 


and with respect to the methods to be followed in the keep¬ 
ing of accounts and in other matters. 

(1) Section 20(b): The provisions of this Section with 
respect to the powers of the Commission in imposing re¬ 
quirements regarding reports or accounts additional to 

those prescribed bv anv law of the United States or of anv 
* * • 

State. 



The Reasons Whv the Act is Unconstitutional as a Whole. 

32. The plaintiff is advised by counsel, and on such ad¬ 
vice believes and alleges, that the Act is invalid, void and 
of no effect, in that the Act violates and contravenes the 
provisions of the Constitution of the United States and the 
Amendments thereto, among other respects, as follows: 

(a) The Act is not a valid exercise of the power of Con¬ 
gress to regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes; is 
not a valid exercise of the power of Congress to establish 

Post Offices and Post Roads; is not a valid exercise of anv 

% 

power conferred by the Constitution upon Congress; and 
is therefore in violation of Article I, Section 8 of the Con¬ 
stitution. 

(b) The Act attempts unlawfully to delegate legislative 
power to the Commission in violation of Article I, Section 
1 of the Constitution. 

(c) The Act attempts to deprive the plaintiff, its bond¬ 
holders, debentureholders, and stockholders of their prop- 
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erty without due process of law in violation of the Fifth 

i 

Amendment to the Constitution. 

• ! 

13 (d) The Act attempts to impose excessive f^nes and 

cruel and unusual punishments upon the plaintiff, in 
violation of the Eighth Amendment to the Constitution. 

(e) The Act attempts unlawfully to impose a jFederal 

system of regulation upon the plaintiff and thereby at¬ 
tempts to invade and usurp powers reserved to the! States, 
all in violation of the Tenth Amendment to the Constitu¬ 
tion. | 

(f) The Act attempts to subject the plaintiff to unreason¬ 

able searches and seizures in violation of the j Fourth 
Amendment to the Constitution. j 

33. The plaintiff is further advised by counsel, iand on 
such advice believes and alleges that the Act is inseparable 
in its provisions and that in consequence the Act ijs in its 
entirety unconstitutional, invalid, null and void. ! 


The Consequences to the Plaintiff and Its Subsidiaries of 

Not Registering. | 

! 

34. If the plaintiff fails to register under the Acjt on or 
before December 1, 1935, and whether it thereafter (and 
while still unregistered) does or does not comply \vith the 
provisions of Section 4(a) of the Act with respect to un¬ 
registered holding companies, it will suffer great] imme¬ 
diate, and irreparable damages unless it is able toi obtain 
the relief sought by this bill. Among the damages which 
it will so suffer are the damages hereinbelow in paragraphs 
35 to 44, inclusive, specified. 

35. Section 4(a)(2): The plaintiff is informed by ifs coun¬ 
sel, and on such information believes and alleges, that the 
performance by it after December 1, 1935 of some of the 
services, hereinabove alleged in paragraph 12, for the pub¬ 
lic utility companies in its holding company systeijn for a 
charge will constitute, or will be asserted to constitute, the 
taking of steps in the performance of service contracts with 
said subsidiary companies. The abandonment by thje plain¬ 
tiff of said services under said arrangements will dause it 
and its subsidiary companies severe and irreparable loss, 

2—6655a ! 
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for the reason that it would then no longer be possible for 
the plaintiff profitably to avail itself of the services of its 
staff of experts hereinabove in paragraph 12 referred to, 
so that the plaintiff would either have to continue them on 
its payrolls at great loss to itself, or would have to discharge 
them, in which latter event it would be extremely difficult, 
if not impossible, to replace them later, if the Act is held 
unconstitutional, and for the reason also that, as herein¬ 
above alleged, the plaintiff's subsidiary companies could 
not obtain services of the same quality as the services now 
rendered them by said experts except at an aggregate cost 
to them much greater than the present cost to them. 
14 36. Section 4(a)(4): For the proper conduct and 

development of the business of, and for the proper 
protection and conservation of the assets of, the plaintiff and 
the subsidiary companies in its holding-company system, it 
is essential that the plaintiff be at all times in a position 
where it is free, subject to the laws under which it operates 
at present, to; negotiate for the acquisition of and to acquire 
the securities of companies of the sort described in Section 
4(a)(4) of the Act; and it is at all times possible that some 
urgent occasion for such negotiation and/or acquisition may 
arise, demanding prompt action; and without the ability to 
take such prompt action in the premises by reason of the 
provisions of the Act the plaintiff will suffer severe and 
irreparable loss. 

37. Section 4(a)(3) : For the proper conduct and develop¬ 
ment of the business of, and for the proper protection and 
conservation of the assets of, the plaintiff and the sub¬ 
sidiary companies in its holding-company system, it is es¬ 
sential that the plaintiff be at all times in a position where 
it is free, subject to the laws under which it operates at 
present, to distribute, and to make public offerings for the 
sale or exchange of, the securities of companies of the sort 
described in Section 4(a)(3) of the Act; and it is at all 
times possible that some urgent occasion for such acts by it 
may arise, demanding prompt action; and without the abil¬ 
ity to take such prompt action in the premises by reason of 
the provisions of the Act the plaintiff will suffer severe and 
irreparable loss. 

38. The doing by the plaintiff of any of the acts referred 
to in the three preceding paragraphs, the doing of which 
by it by the use of the mails or any means or instrumental- 
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! 

itv of interstate commerce is prohibited by Sections 4(a) 
(2), (3) and (4) of the Act, would either be wholly! impos¬ 
sible without the use by the plaintiff of the mails add/or of 
some means or instrumentality of interstate commerce, or 
would be impossible without such use except by the employ¬ 
ment of unbusinesslike, cumbersome, burdensonie, and 
wasteful methods and devices entailing great additional ex¬ 
penses and delays, causing severe and irreparable los^ to the 
plaintiff. The plaintiff moreover is informed by its counsel, 
and on such information believes and alleges, that ip many 
or most cases legal doubts and uncertainties will ari^e as to 
whether the methods and devices employed by the plaintiff 
to avoid such use of the mails and of the means and instru¬ 
mentalities of interstate commerce had legally ^voided 
them, and that these doubts and uncertainties would prob¬ 
ably result in the refusal of other persons to make neces¬ 
sary contracts and to have other necessary dealings with 
the plaintiff or to perform contracts made with thp plain- 
tilt, and would probably also result in prosecution^ under 
the Act for alleged violations of Section 4(a) of the Act, 
and in other vexatious and expensive litigation b^sed on 
the said legal doubts and uncertainties, all to the grpat and 
irreparable damage of the plaintiff. 

39. A number of the subsidiary companies in the plain¬ 
tiff’s holding-company system, the securities o^ which 

15 the plaintiff owns, controls, or holds with power to 
vote, habitually and as a regular and necessafv part 
of their business do one or more of the acts enumerated in 
Sections 4(a) (1), (2), (3), (4) and (5) of the Act and to 
cease to do so would cause them great and irreparable loss. 
If the plaintiff fails to register under the Act it will lalso be 
unlawful for it after December 1, 1935 under the terms of 
Section 4(a)(6) of the Act to own, control, or ho\d with 
power to vote any securities of any of the said companies 
which do any of such enumerated acts, even though the do¬ 
ing of such acts by such subsidiary companies be necessary 
or vital to the proper prosecution of their business and the 
rendition of adequate service to the public. 

i 

40. Compliance by the plaintiff with this prohibition of 
Section 4(a) (6) of the Act would in and of itself caiise the 
plaintiff, both directly and indirectly through its effect on 
its subsidiary companies and on the credit and financial 
strength of the plaintiff, severe and immediate add irre- 
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parable damages, and in an amount which might well be dis¬ 
astrous. As Alleged above, all or substantially all of the 
voting securities of each of the plaintiff’s immediate sub¬ 
sidiary companies are owned by the plaintiff. It is obvious 
that the plaintiff could not divest itself immediately, or even 
over a long period, of the securities which it is so prohibited 
from holding after December 1, 1935, except at a ruinous 
sacrifice; and the plaintiff could not properly or lawfully 
exercise its stock ownership in its said subsidiary compa¬ 
nies by causing them to cease to do the aforesaid acts the 
doing of which by them after December 1, 1935 will make it 
unlawful for the plaintiff, under the provisions of Section 
4(a) of the Act, to continue to own their stock, since, as 
above alleged, this would cause them (and therefore the 
plaintiff also) irreparable damages, and would also inter¬ 
fere with the rendition by certain of said subsidiaries which 
are public service corporations of their duties to the public. 

41. On the other hand, it is essential for the proper con¬ 
duct of the plaintiff’s business that the plaintiff be able to 
exercise such control over its subsidiary companies as its 
ownership of the stock of its immediate subsidiary com¬ 
panies lawfully gives it, and without the unquestioned right 
to exercise such control the plaintiff will suffer great and 
irreparable damages. The doubt cast upon the right of 
the plaintiff to vote the stock of corporations which the Act 
declares that the plaintiff may not lawfully own, control, 
or hold with power to vote will, among other things, com¬ 
pletely paralyze corporate action by many of such corpora¬ 
tions in practically all matters where action by their stock¬ 
holders is neeessarv; and even though the Act be eventuallv 
held unconstitutional and void, the cloud cast upon the 
validity of any such corporate action, should the plaintiff 
after December 1, 1935 vote such stock despite the provi¬ 
sions of said Section 4(a)(0), would be such as effectually 
to prevent other persons from contracting or otherwise 
dealing with said corporations in any matters in which the 
validity of such contracts or other actions depended on the 
right of the plaintiff to vote said stocks. 

16 42. The same cloud would also be cast upon the 

validity of any other acts specified in Section 4(a) 
of the Act and done by the plaintiff (if it is unregistered 
under the Act) after December 1, 1935, and would also 
effectually prevent other persons from contracting or 
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otherwise dealing with the plaintiff in any mattejrs con¬ 
nected with such acts by the plaintiff. The plaintiff refers 
in this connection to Section 26(b) of the Act; pad the 
plaintiff is advised by counsel, and on such advice Relieves 
and alleges, that the provisions of said Section 26(b) apply 
as well to violations of Section 4(a) of the Act as tp viola¬ 
tions of other sections. For this reason the plaintiff (so 
long as it is unregistered under the Act) will suffer all 
or most of the damages hereinabove alleged whether, hav¬ 
ing failed to register under the Act it complies or cfoes not 
comply with the provisions of Section 4(a) of the Act. 

43. The plaintiff is advised by its counsel, and bn such 

advice believes and alleges, that if the plaintiff while un¬ 
registered under the Act, after December 1, 1935, dpes any 
of the acts specified in Section 4(a) of the Act, each and 
every of such acts will probably be asserted by the de¬ 
fendants to constitute a separate violation by it of the 
Act for which a separate fine may be imposed on ij; under 
the provisions of Section 29 thereof, and with respect to 
each of which it may otherwise be proceeded agpinst as 
elsewhere provided in the Act. j 

44. The plaintiff is informed and believes, and <j>n such 
information and belief alleges the fact to be, that if (hav¬ 
ing failed to register under the Act) the plaintiff, instead 
of complying with the provisions of said Sectiop 4(a), 
thereafter, and after December 1, 1935, and while still 
unregistered, and as its only alternative to incurriiig some 
of the damages above alleged which will result fropi com¬ 
pliance with said provisions, does not comply therewith, 
it will be subject to and threatened with a grealj multi¬ 
plicity of successive prosecutions under Section 2^ of the 
Act and of other suits and proceedings for the purpose 
of enforcing said provisions against it, causing iti imme¬ 
diate and irreparable damages; and the plaintiff is in¬ 
formed and believes, and on such information and belief 
alleges the fact to be, that the great number and variety 
of such possible prosecutions, suits, and other proceed¬ 
ings under Section 4(a) of the Act, and the possibility that 
many such prosecutions, suits, and other proceedings may 
be brought against it based on alleged violations of the 
Act which are not in fact violations thereof, or to prevent 
violations which the plaintiff was not intending to commit, 
or for violations which the plaintiff had committed in- 
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advertcntlv or believing them in good faith not to be viola- 
tions, will also cause it to be subject to and threatened with 
a great multiplicity of prosecutions, suits, and other pro¬ 
ceedings, causing it immediate and irreparable damages, 
in addition to the damages to it from complying with the 
provisions of Section 4(a) of the Act, even if it attempts 
after December 1, 1935 (and while still unregistered) to 
comply with said Section. 

45. The plaintiff is also advised by its counsel, and upon 
such advice believes and alleges, that it is impossible to 

state with certainty that any such prosecution or 
17 suit or proceeding against it with respect to any 

separate violation of any of said provisions of said 
Section 4(a) will necessarily involve the constitutionality 
of the Act as a whole as against the plaintiff; and the 
plaintiff is also advised by its counsel, and on such advice 
believes and alleges, that the same is true as to any prose¬ 
cution or other proceeding against it under the provisions 
of Section 4(b) of the Act. 

46. Because of the facts hereinabove in paragraphs 35 to 
45, inclusive, alleged, and whether or not the plaintiff 
(having failed to register under the Act) does or does 
not, after December 1, 1935, (and while still unregistered) 
comply with the provisions of Section 4(a) of the Act, it 
is essential for the plaintiff, in order to avoid great and 
immediate and irreparable damages, to obtain a prompt 
adjudication of the constitutionality, as against it, of the 
Act in its entirety; and the plaintiff is advised by its coun¬ 
sel, and on such advice believes and alleges, that the present 
suit affords it a proper and the only adequate method for 
obtaining such prompt determination, for the reason that 
in no other wav can anv of said damages eertainlv be 
avoided or all or most of them be avoided at all. 



The Plaintiff’s Reason for Not Registering. 

47. Believing the Act as a whole to be unconstitutional, 
the plaintiff has decided not to register under it on or be¬ 
fore December 1, 1935, for the reason, among others, that, 
although it is obviously impossible to make precise esti¬ 
mates in the premises, the plaintiff, as at present advised, 
believes that the damages which it will suffer as the con¬ 
sequence of registering will be as great as, if not greater 
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than, those which it will suffer as a consequenccf of not 
registering. ! 

XIII. 

The Consequences to the Plaintiff and its Subsidiaries of 

Registering. j 


4b. For the reason stated in the paragraph nextj preced¬ 
ing, the plaintiff is advised by counsel that it is appropriate 
and perhaps necessary for it also to allege in this| bill the 
irreparable damage which it will suffer as a consequence 
of registering under the Act. I 

49. The plaintiff will suffer great and irreparable dam¬ 

ages if it registers under the Act, and whether dr not it 
thereafter complies or attempts to comply with the provi¬ 
sions of the Act, unless it is able to obtain the relief sought 
by this suit. i 

50. The plaintiff is advised by its counsel, and Ion such 
advice believes and alleges, that, if it registers under the 
Act, it will be subject to and threatened with a groat mul¬ 
tiplicity of successive suits, proceedings, and prosecutions 

under, among others, the various provisions of the 
IS Act hereinabove referred to in paragraphs 20 to 31, 
inclusive, and that, because of the enormdus com¬ 
plexity of the Act and of the doubts and uncertainties 
which are bound to arise with reference to the interpre¬ 
tation, operation, and effect of many of its provisions and 
of the orders, rules, and regulations issued under |t by the 
Commission, it will, for the reasons hereinabove in para¬ 
graph 44 specified, be subject to such threat whether or 
not, having registered under the Act, it thereafter Complies 
or fails to comply with the provisions of the Act, gnd that 
such threat will alone cause it great and immediate irre¬ 
parable damages. The plaintiff is also advised by its coun¬ 
sel, and on such advice believes and alleges, that it is im¬ 
possible to state with certainty, cither that any shell suit, 
proceeding, or prosecution will be brought against lit in the 
near future, or that when brought it will necessarily in¬ 
volve the constitutionality, as against it, of the| Act as 
a whole. 

51. Among the irreparable damages which will bb caused 
to the plaintiff if it registers under the Act are the dam¬ 
ages hereinafter in this paragraph alleged; and tfye plain¬ 
tiff is advised by its counsel, and on such advice |believes 
and alleges, that all of said damages can be avoided or 
greatly minimized if the plaintiff can obtain in thfs suit a 
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prompt adjudication that the Act, as against it, is uncon¬ 
stitutional as a whole, and that none of them can certainly 
be avoided in any other manner, and that most or all of 
them can probably not be avoided in any other manner: 

(a) The costs to the plaintiff of defending actions, pro¬ 
ceedings, and prosecutions against it under the aforesaid 
provisions of the Act. 

(b) The costs to the plaintiff of preparing the registra¬ 
tion statement, hereinabove in paragraph 31(a) referred 
to, required by Section 5 of the Act. 

(c) The costs to the plaintiff of preparing the other 
reports, etc. required by the other provisions of the Act, 
hereinabove in paragraphs 30 and 31 referred to, and of 
changing its bookkeeping methods, etc. to conform to the 
forms, etc. which the Commission may prescribe. 

(d) The damages caused by the delays and the costs 
necessarily entailed by having to obtain the consent of the 
Commission (even when such consent might eventually 
be obtained) to the many acts, hereinabove in paragraphs 
20 to 25, inclusive, referred to, necessary to be done in the 
plaintiff’s business which the plaintiff as a registered com¬ 
pany may not lawfully do without the consent of the Com¬ 
mission or in contravention of the orders, rules, or regula¬ 
tions of the Commission, and by the doubts and perplexi¬ 
ties, prior to the granting or refusing of such consent, as 
to whether or not such consent can be obtained or as to the 
construction i and effect of such orders, rules, and regu¬ 
lations. 

(e) The damages caused by the prohibition of service 
contracts hereinabove in paragraph 24 referred to by Sec¬ 
tion 13(a) of the Act. The damages caused by this 

19 prohibition, if the plaintiff registers under the Act, 
will be to all intents and purposes the same as the 
damages hereinabove in paragraph 35 alleged as among 
the consequences to it of not registering. 

(f) The damages caused by the divided responsibility, 
the long delays in making business and financial decisions, 
and the impossibility of making or the difficulty and delay 
in making important contracts with other parties, due to 
their doubts as to the validity thereof if made without the 
consent of the Commission, their refusal to make them 
without such consent, or their refusal to wait until such 
consent can be obtained, all said damages being the result 
of the practically unlimited control given to the Commis- 
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sion under the provisions of the Act hereinabove in para¬ 
graphs 20 to 29, inclusive, alleged over virtually every 
phase and aspect of the plaintiff’s business, and of the 
doubts and uncertainties which will necessarily hrise as 
to what the plaintiff may or may not lawfully do ^rior to 
the issuance of the multifarious orders, rules, and regula¬ 
tions which the Act authorizes the Commission to promul¬ 
gate, and, after promulgation thereof, as to theit inter¬ 
pretation, operation, and effect. 

(g) The damages caused by the provisions, hereinabove 
in paragraphs 27, 28 and 29 alleged, of Section If of the 
Act, the provisions of which Section may require th£ plain¬ 
tiff to divest itself of a large part or even (as shpwn by 
the allegations of paragraph 29) of the major parjt of its 
investments during a period in which many other folding 
companies will, under the Act, be likewise required to take 
the same action, thus compelling the plaintiff to ^ispose 
of an enormous amount of its investments under circum¬ 
stances constituting practically forced sales at wthich it 
will be impossible for it to realize anywhere ne^r their 
actual values. Although the plaintiff will not be required 
so to divest itself of its assets for several years tb come, 
nevertheless the possibility that it may have to do so is a 
potent, present threat of such severe and disastrous con¬ 
sequences that the plaintiff should not be required to live 
under it even if it is, as the plaintiff believes it tcj be be¬ 
cause of the unconstitutionalitv of the Act, a threat which 
will never be fulfilled. 

i 

(h) The damages caused by the indefiniteness zpd un- 
certainty of the standards and tests set up by the Act for 
the Commission to apply in granting or refusing lbave to 
the plaintiff to do the acts which under the Act may be 
done by registered holding companies only with the con¬ 
sent of the Commission or in accordance with the riiles and 
regulations prescribed by the Commission. The imfefinite- 
ness and uncertainty of said standards and tests will in 
many cases make it impossible for the plaintiff’s directors 
to do more than speculate as to whether or not ttje Com¬ 
mission will or will not permit, or as to the terms a|nd con¬ 
ditions on which it will permit, the plaintiff to do ihany of 
such acts, and will therefore in many cases make them 

unwilling to incur the expense of initiating them and 
20 of thereafter obtaining the consent of the (jommis- 
sion to them. Among the provisions of the Act 
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which will cause such damages to the plaintiff are those 
referred to in the following paragraphs of this subpara¬ 
graph (h). 

Under Sections 6 and 7 of the Act, the plaintiff’s direc¬ 
tors will no longer be permitted to exercise their discretion 
as to the type of securities which should be issued by the 
plaintiff. Except as to certain short term securities which 
are exempted from the provisions of said Sections, these 
sections of tfic Act do not permit the Commission to grant 
its consent to the issue or sale of securities by the plaintiff 
unless the securitv to be issued or sold is 

“ (a) a common stock having a par value and being with¬ 
out preference as to dividends or distribution over, and 
having at least equal voting rights with, any outstanding 
security of the declarant; or 

“(B) a bond (i) secured by a first lien on physical prop¬ 
erty of the declarant, or (ii) secured by an obligation of 
a subsidiary, company of the declarant secured bv a first 
lien on physical property of such subsidiary company, or 
(iii) secured by any other assets of the type and character 
which the Commission bv rules and regulations or order 
may prescribe as appropriate in the public interest or for 
the protection of investors;”. 

The only exceptions to this limitation on the types of secur¬ 
ities which the plaintiff would be permitted to issue under 
the Act, are when the securitv to be issued or sold is solelv 
for the purpose of “refunding, extending, exchanging, or 
discharging” an outstanding security of the plaintiff “or 
for the purpose of effecting a merger, consolidation, or 
other reorganization;” or “for necessary and urgent cor¬ 
porate purposes” of the plaintiff where the limitations 
“would impose an unreasonable financial burden” upon 
the plaintiff “and are not necessary or appropriate in 
the public interest or for the protection of investors or 
consumers.” Such vague and indefinite standards make 
it impossible for the plaintiff to do more than speculate' 
as to the circumstances under which it might be permitted 
to issue securities other than par-value common stock or 
bonds, except in the case of meeting maturing issues or 
to affect a merger, consolidation, or other reorganization. 

Moreover, the Commission cannot grant its consent to 
the plaintiff to issue such securities if it finds, among other 
things, that “(1) the security is not reasonably adapted 
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to the security structure of the declarant and othelr com¬ 
panies in the same holding company system; (2) the se¬ 
curity is not reasonably adapted to the earning pojwer of 
the declarant; (3) financing by the issue and sale jof the 
particular security is not necessary or appropriate! to the 
economical and efficient operation of the business inj which 
the applicant lawfully is engaged or has an interest; 

(4) the fees, commissions, or other remunerations, 
21 to whomsoever paid, directly or indirectly, in Connec¬ 
tion with the issue, sale or distribution of the| secur¬ 
ity are not reasonable.” The Act provides no standards 
or tests by which the Commission or the plaintiff may de¬ 
termine whether the security to be issued is or is not} “rea¬ 
sonably adapted” to the plaintiff’s earning power! or to 
the plaintiff’s security structure or the security structure 
of other companies in the plaintiff’s holding-company sys¬ 
tem. Xo tests or standards are provided by the Act for 


the determination, among other things, of whether the 

onom- 
ss. In 

the conduct of the plaintiff’s business, financing mjust be 
for-seen and planned for considerably in advance jof the 
actual issuance of the securities. I 


financing is “necessary or appropriate” to the “e<f 
ical and efficient operation” of the plaintiff’s busine; 


plaintiff’s busing 


Moreover, under Section 10(c) (1) and (2) of tl|ie Act 
the Commission is prohibited from approving the acquisi¬ 
tion by the plaintiff (1) “of any securities * * * pr any 
other interest which is * * * detrimental to the calrrving 
out of the provisions of Section 11” of the Act, and also 
(2) of any securities of a public-utility company or g hold¬ 
ing company unless such acquisition will tend toward “the 


economical and efficient development of an integrated pub- 
lic-utilitv svstem”. i 

* V 

Even though a proposed acquisition will tend towards 
the efficient and economical development of an integrated 
public utility system, the Commission cannot approve the 
acquisition if it finds that (1) the acquisition “will tend 
towards interlocking relations or the concentration of con¬ 
trol of public-utility companies, of a kind or to an extent 
detrimental to the public interest or the interest of in¬ 
vestors or consumers”, or (2) the consideration to bje paid 
for the securities or utility assets to be acquired is not 
reasonable “or does not bear a fair relation to th<^ sums 
invested in or the earning capacity of the utility assets to 
be acquired or the utility assets underlying the securities 
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to be acquired'’, or (3) the acquisition will ‘‘unduly com¬ 
plicate the capital structure of the holding-company sys¬ 
tem * * or will be detrimental to the public interest 

or the interest of investors or consumers or the proper 
functioning” of the holding-company system. In these 
provisions also there are no standards or tests provided 
to determine whether a proposed acquisition complies with 
these vague and indefinite conditions. Acquisitions of 
property and securities require the preparation of plans 
and the working out of details long in advance of the actual 
acquisition. The difficulties and uncertainties inevitably 
resulting from these provisions would seriously disrupt 
the proper and lawful conduct of the plaintiff’s business. 

(i) The damages caused by the complete change in the 
general character and conduct of the plaintiff’s business 
which the Act will compel. A business of the character 
and magnitude of the plaintiff’s can, from day to day, be 
conducted only in accordance with basic policies which 
must look to the future. The policies which have guided 
the conduct and management of the plaintiff’s business in 
past years have all been conceived and carried out 
22 from the fundamental viewpoint of a permanently 
sound growth and expansion of its business. The 
policies which have been followed as regards the selections 
of investments, the character and type of securities to be 
issued by the plaintiff, the development of its personnel 
and organization, and as regards dividends and other cor¬ 
porate matters have always been established from this 
viewpoint. The provisions of the Act which are applicable 
to the plaintiff and, to a large extent, to the plaintiff’s sub¬ 
sidiary companies, have obviously been drafted with a view 
to the substantial elimination of public-utility holding 
companies. While this substantial elimination is deferred 
until after January 1, 1938, the regulatory provisions of 
the Act applicable to the plaintiff immediately should it 
register with! the Commission are designed to prepare the 
plaintiff, and other public-utility holding companies for 
such elimination. For this reason, among others, if the 
plaintiff registers with the Commission, the basic princi¬ 
ples underlying the policies which have always guided the 
conduct of the plaintiff’s business and upon which its suc¬ 
cess depends, must be immediately and radically revised 
in preparation for a future of drastic contraction and 
possible dissolution. Such a change in policies will neces- 
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sarily require immediate changes in the day-to-day con¬ 
duct of the plaintiff’s business, which could not bje made 
without great immediate losses, to sav nothing of thb losses 
over a period of years. 

52. The damages hereinabove in paragraphs 50 and 51 
alleged which ihJ plaintiff will suffer as the consequence 
of registering under the Act are in their nature incapable 
of exact determination, but the plaintiff verily belieyes and 
dierefore alleges that they will be enormous. 

i 

XIV. 

I I I 

Damages to the Plaintiff’s Subsidiary Companies (pausing 

Damages to the Plaintiff. 

53. As hereinabove in paragraph 9 alleged, the plaintiff 
has many subsidiary companies. Many of these companies 
are holding companies and/or public utility coippanies, 
and many are neither, although some of them are operat¬ 
ing public service corporations. Although none of the pro- 
visi ms of the Act hereinabove in paragraphs 20 to 31, in¬ 
clusive, alleged would apply to any of said subsidiary 
companies which are nt-1 themselves holding companies, 
but for the fact that they are subsidiary companies of a 
holding company, nevertheless most of said provisions will 
apply to all of the subsidiary companies of the plaintiff, 
except that, as to such of them as are not holding com¬ 
panies, they will apply unless and until the Commission 
by order after application under the provisions of feection 
2(a) (8) of the Act may declare any of them not jo be a 
subsidiary company, or unless and until, under tljie pro¬ 
visions of Section 3(d) of the Act the Commission may 
exempt any of them from any of the provisions of tjie Act. 
As hereinabove in paragraph 9 alleged, approximately 
55% of the plaintiff’s investments is represented by the 
voting and other securities of a subsidiary company which 

is itself a holding comfmny, and the great majority 
23 of the assets of said holding company consists of the 
securities of two corporations which are botji hold¬ 
ing companies and electric utility companies. If the plain¬ 
tiff registers under the Act, many of the plaintiff’s sub¬ 
sidiary companies, including those referred to in tie pre¬ 
ceding sentence, will sustain directly all or many of the 
damages hereinabove in paragraphs 49 to 52, inclusive, 
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alleged, and said direct damages to said subsidiary com¬ 
panies will also in large part be damages sustained by the 
plaintiff, by reason of the plaintiff’s large investments, 
direct or indirect, in said subsidiary companies herein¬ 
above alleged, and particularly by reason of the fact that, 
as hereinabove in paragraph 9 alleged, the greater part 
of the plaintiff’s investments consist of common stock. 

Wherefore, reserving the right hereafter to apply for 
temporary injunctive relief, the plaintiff prays: 

(1) That the defendants and each of them and their suc¬ 
cessors in office and all those acting or claiming to act 
under their authority or by their direction be permanently 
restrained and enjoined from attempting by any means 
whatsoever to compel compliance by the plaintiff with said 
Act or to enforce the provisions of said Act against the 
plaintiff, from issuing against the plaintiff or making ap¬ 
plicable to the plaintiff any order, rule, or regulation under 
said Act, from instituting or causing to be instituted 
against the plaintiff or its directors, officers, agents, or 
employees any prosecution, action, or other proceeding for 
any alleged violation of said Act or of any order, rule, or 
regulation under it, and from requiring or attempting to 
require the plaintiff or any of its subsidiary companies 
to comply with any provision of said Act or of any order, 
rule, or regulation under it; and that said Act and each 
and every provision thereof be adjudged unconstitutional, 
void, and of no effect. 

(2) That the plaintiff may have such other and further 
relief as may to the Court seem just and equitable. 

JOHN C. HIGGINS, 

, 48 Wall Street, New Yorky N. Y.; 

JOHN S. FLANNERY, 

Hibbs Building, Washington, D. C.; 
JOSEPH P. TUMULTY, 

1317 F Street, N. IF., Washington, D. C. f 

Solicitors for the Plaintiff. 

SULLIVAN & CROMWELL, 

48 Wall Streety New York, New York y 
Attorneys for the Plaintiff. 

McKENNEY, FLANNERY & CRAIGHILL, 

Hibbs Building, Washington, D. C., 

i Of Counsel. 
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24 United States of America, j 

Southern District of New York, j 

State of New York , 

County of New York , ss.: 

H. Hobart Porter, being first duly sworn, says that he 
is the President of American Water Works and Electric 
Company, Incorporated, the plaintiff in the foregoing 
bill of complaint; that he is duly authorized to majce oath 
to the same; that he has read the foregoing bill of com¬ 
plaint and knows the contents thereof and that h<t verily 
believes the facts stated therein to be true. 

H. HOBART PORTER. 

Sworn to before me this 26th dav of November, jl935. 
[notarial seal.] WILLIAM N. SCHLEICHER, 

Notary Picblic. 

Bronx Co. Clk’s No. 217, Reg. No. 7-S-37. 

N. Y. Co. Clk’s No. 153, Reg. No. 7-S-95. 

Kings Co. Clk’s No. 22, Reg. No. 7079. 

Queens Co. Clk’s No. 1214, Reg. No. 5010. 

Commission Expires March 30, 1937. 

The Clerk will please file and issue the writ of subpoena 
to all of the defendants. 

JOHN S. FLANNERYj 

Attorney for Plaifitiff. 

25 Motion to Stay Proceedings. j 

Filed December 7,1935. 

i 

(Equity No. 60146.) 

• •••#• «j 


The defendants in the above-entitled causes respectfully 
represent to this Honorable Court as follows: 


1. The bills of complaint herein seek to enjoin tjhe en¬ 
forcement of the Public Utility Holding Company [&ct of 
1935 (Public No. 333, 74th Congress, Title I), upjm the 
ground that the said Act is unconstitutional. 

2. There have been filed in at least ten district courts of 
the United States at least forty-eight bills of complkint on 
behalf of 147 plaintiffs, all of which similarly seek to en- 


i 
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join the enforcement of the said Act, on the ground that it 
is unconstitutional. 

3. The Government is anxious to secure an earlv deter- 
mination of the constitutionality of said Act. To that end 
the Securities and Exchange Commission, pursuant to its 
dutv under the Act, has alreadv instituted a civil suit in 
the Southern District of New York against Electric Bond 
and Share Company and five of its principal subsidiary 
holding companies. This suit of the Securities and Ex¬ 
change Commission against Electric Bond and Share Com¬ 
pany, et ah, will be prosecuted with all due diligence to 
secure from the Supreme Court promptly an authoritative 
determination of the validity of the essential features of 
the Act. No public interest will be served by pressing for 
a decision of this issue in a multitude of suits. On the 
contrary, such a course of action will tend to clog the courts, 
overtax the facilities of the Government, and make against 
that orderly and economical disposition of the controversy 
that is the Government’s aim. 

Wherefore, the defendants respectfully move this 
2(> Honorable Court to stay all the proceedings herein 

relating to the validity of the Public Utilitv Holding 
Company Act of 1935 until the validity of said Act has been 
determined by the Supreme Court of the United States in 
the case of Securities and Exchange Commission v. Electric 
Bond and Share Company, et al., now pending in the Dis¬ 
trict Court of the United States for the Southern District 
of New York, or until that case is otherwise terminated. 

HOMER S. CUMMINGS, 

Attorney General of the United States. 

JOHN J. BURNS, 

General Counsel , 

Securities and Exchange Commission. 

ROBERT E. KLINE, Jr., 

Attorney for Defendants. 

27 Answer of Plaintiff to Defendants 9 Motion For a 

Stay, etc. 

Filed December 12, 1935. 

Plaintiff, American Water Works and Electric Company, 
Incorporated, in response to the Motion filed herein and 
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served upon its counsel of record December 7th, 1935, re¬ 
questing a Stay of proceedings in the above entitled cause 
involving the validity of the Public Utility Holding Com- 
panv Act of 1935 “until the validitv of said Act llias been 
determined by the Supreme Court of the United States in 
the case of Securities and Exchange Commission vs. Elec¬ 
tric Bond and Share Company et al., now Spending 
in the District Court of the United States for the South- 

l 


ern District of Xew York, or until that case is otherwise 
terminated,” respectfully says: I 


First. That this Court has no discretionary power or 
jurisdiction to grant the stay requested for the reasons 
that, as hereinafter in Paragraphs Second and Third more 
fullv set out, the issues of fact and law involved in itlie case 
at bar and those in said Electric Bond and Share Company 
case are so dissimilar and the operations of the two com¬ 
panies and their respective subsidiaries are so different 
that, as plaintiff has been informed by its counsel land be¬ 
lieves and alleges, a decision in said Electric Bqnd and 
Share Company case will not settle the questions of fact 
and law raised by the bill of complaint filed in thcj case at 
bar or determine the rights of this plaintiff under {lie Con¬ 
stitution of the United States. ! 


i 

Second. It is apparent from a comparison of the Gov¬ 
ernment’s bill of complaint in the Electric Bond an!d Share 
Company case (a copy of which is attached lieretq as Ex¬ 
hibit “A”) with the bill of complaint filed by the plaintiff 
herein that the issues in the two cases are entiiielv dis- 

i * 

similar. 


2S The Government’s bill of complaint against the 
Electric Bond and Share companies does not raise 
the issue of the constitutionality of the entire Act, but onlv 

V / j • 

of two subsections of one section of the Act, neither of 
which relates to any of the regulatory or other drastic pro¬ 
visions of said Act. The bill of complaint against the Elec¬ 
tric Bond and Share companies requests only (1) that the 
defendants be compelled to register with the Conimission 
under Section 4(b) of the Act and (2) that they be en¬ 
joined from engaging in certain of the activities enum¬ 
erated under Section 4(a) of the Act. The activities so 
enumerated consist of selling, transmitting or distributing, 

3—6655a I 
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or owning or operating utility assets for the transmission 
or distribution of gas or electricity in interstate commerce 
and using the mails or instrumentalities of interstate com¬ 
merce to negotiate or perform service, sales or construc¬ 
tion contracts or to engage in anv business of interstate 
commerce or to own or control securities of a subsidiary 
company that does any of the foregoing, unless the com¬ 
pany registers ivith the Commission. 

Section 32 of the Act provides that— 

“If any provision of this title or the application of such 
provision tq any person or circumstances shall be held 
invalid, the remainder of the title and the application of 
such provision to persons or circumstances other than 
those as to which it is held invalid shall not be affected 
thereby.” 

Plaintiff has been informed bv its counsel and believes 

and alleges that the Government will contend that the issue 

of the constitutionality of Sections 4(a) and (b), which is 

the sole constitutional issue involved in the Electric Bond 

and Share Company case, is a separable and distinct issue 

from the constitutionality of the remaining provisions of 

the Act, and that consequently a determination by any 

court of the constitutionality of Sections 4(a) and (b) as 

applied to the Electric Bond and Share Company group 

cannot, under Section 32 of the Act, affect or deter- 

29 mine in anv manner the constitutionality of the other 

* • 

provisions of the Act as applied to the plaintiff com¬ 
pany in the case at bar. Thus, the bill of complaint against 
the Electric Bond and Share companies does not raise for 
the determination of the Court the most vital and import¬ 
ant issues which are raised by this plaintiff in the case at 
bar. 

The Government’s complaint against the Electric Bond 
and Share companies does not raise the issue of the consti¬ 
tutionality of Section 11(b), the “death sentence” provi¬ 
sions of the Act, which give to the Commission an almost 
uncontrolled discretion to require plaintiff to dispose of its 
investments, direct or indirect, in the stocks and securities 
of public utility companies, holding companies and in com¬ 
panies not engaged in business either as public utility com¬ 
panies or holding companies, and under which the Commis- 
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si on is empowered and directed to paralyze and dismember 
plaintiff’s business and to enforce its complete disintegra¬ 
tion and destruction. ! 

I 

i 

The bill of complaint against the Electric Bond ai}d Share 
companies does not raise the issue of the constitutionality 
of Sections 6 and 7 of the Act, which give to the Commis¬ 
sion complete and unrestricted control over the issue and 
sale of securities of the plaintiff, which would seriously in¬ 
terfere with and hamper the board of directors an(jl officers 
of plaintiff in the proper conduct of plaintiff’s business. 

The bill of complaint against the Electric Bond aiid Share 
companies does not raise the issue of the constitutionality 
of Sections 9 and 10 of the Act, giving to the Copnnission 
complete and unlimited control over future acquisitions of 
property by the plaintiff, or of the provisions winch pro¬ 
hibit plaintiff from acquiring any property or securities 
which will not tend toward the development of an 
30 4 ‘integrated public utility system”. ! 

The bill of complaint against the Elect i|ic Bond 
and Share companies does not raise the issue of the consti- 
tutionalitv of other sections of the Act which give the Com- 
mission complete and unlimited control over practically 
every phase of plaintiff’s business, including the ideclara- 
tion of dividends, loans to subsidiaries and other internal 
corporate affairs. | 

• _ _ I 

The bill of complaint against the Electric Bqnd and 
Share companies does not raise the issue of the ionstitu- 
tionalitv of the numerous provisions of the Act giving* the 
Commission practically unlimited powers to makej investi¬ 
gations of the plaintiff’s affairs and to require compliance 
with the most detailed accounting rules, submission of re¬ 
ports and other papers of the most comprehensive and 
detailed character with respect to practically eveify phase 
and aspect of plaintiff’s business, including those which 
have not the remotest connection with or any effect on 
interstate commerce. j 

The constitutionality of these provisions of tJip Act is 
directly raised in the case at bar but is not raised at all 
in the Government’s bill of complaint against the \ Electric 
Bond and Share companies, and these, among ot1\ers, are 



i 
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icill result inevitably in irreparable loss and damage to 
plaintiff and its stockholders. 

Third. The Government’s bill of complaint against the 
Electric Bond and Share companies clearly recognizes that 
the controlling issue in that case is one to be determined 
on the basis of specific facts relating to the character of 
that particular Company’s activities and the nature 
31 of its business. It contains very detailed and full 
statements of the activities and business of the 


Electric Bond and Share group of companies, particularly 
in an attempt to show that those defendants are engaged in 
interstate commerce. It alleges that the defendant Electric 
Bond and Share Company is the top holding company of 
the five additional defendants, American Gas and Electric 
Company, American Power and Light Company, Electric 
Power and Light Corporation, National Power and Light 
Company and United Gas Corporation, these five com¬ 
panies being intermediate holding companies, all controlled 
by Electric Bond and Share Company; that the American 
Gas and Electric Company system has many public utility 
subsidiary companies, operating in many states and own¬ 
ing and operating utility assets by which electric energy is 
transmitted in interstate commerce into or from Virginia, 
West Virginia, Ohio, Kentucky, Tennessee, North Carolina, 
Michigan, Indiana, Pennsylvania and other states; that the 
American Power and Light Company system has many 
public utility subsidiary companies, operating in many 
states and owning and operating utility assets by which 
electric energv is transmitted in interstate commerce into 
or from Oregon, Washington, Idaho, Montana, Nebraska, 
Iowa and other states, and by which gas is transmitted in 
interstate commerce into or from Oregon, Washington, 
Minnesota, Wisconsin, New Mexico, Arizona and other 
states; that the Electric Power and Light Company system 
has many public utility subsidiary companies, operating in 
many states and owning and operating utility assets by 
which electric energy is transmitted in interstate commerce 
into or from Louisiana, Mississippi, Arkansas, Tennessee, 
Idaho, Oregon, Nevada, Utah and other states; that 
32 the United Gas Company system has several public 
utility subsidiary companies, operating in many 
states and owning and operating utility assets by which 
gas is transmitted in interstate commerce into or from 
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Florida, Alabama, Mississippi, Louisiana, Texas, Republic 
of Mexico and other states; that the National Power and 
Light Company system has many public utility subsidiary 
companies, operating in many states and owning apd oper¬ 
ating utility assets by which electric energy is transmitted 
in interstate commerce into or from Pennsylvania, North 
and South Carolina, Tennessee, Alabama, Texas, New Jer¬ 
sey, New York, Virginia and other states. 

The Government’s bill of complaint in that case further 
alleges that the Electric Bond and Share Company and 
American Gas and Electric Company so dominate 4nd con¬ 
trol all of their subsidiary companies engaged in sudh inter¬ 
state transmission of electricity and gas that those com¬ 
panies are themselves, in their own corporate capacity, 
engaged in the transmission in interstate commerce of 
electric energy and manufactured and natural gas. 

The bill of plaintiff, on the other hand, shows tfhat but 
little more than half of the capital assets of plaintiff con¬ 
sist directly or indirectly of investments in “public^ utility 
companies”, as that term is defined in the Act—ajpproxi- 
mately 40% of the total capital assets of plaintiff being 
represented by direct ownership by plaintiff of all or sub¬ 
stantially all of the outstanding voting securities and cer¬ 
tain other securities of thirty-eight water works companies, 
which are not “public utility companies” as that ^erm is 
defined in the Act, and approximately 55% of the capital 
assets of plaintiff being represented by direct ownership 
by plaintiff of over 95% of the outstanding voting 
33 securities and certain other securities of a single 
holding company, The West Penn Electric Cojmpany, 
the great majority of the assets of which consist of sub¬ 
stantially all of the common stock of two electric utility 
companies, which with their electric utility subsidiaries, 
operate in a single area falling within adjacent part^ of five 
States. 


The Government obviously regards these facts as ma¬ 
terial and necessary to any judicial determination of the 
constitutionality of the Public Utility Act of 1935 as ap¬ 
plied to the Electric Bond and Share companies. If the 
Government did not so regard them it would not hhve de¬ 
voted the greater part of its long and complicated bill of 
complaint to the allegation of such facts in a cash which 
it alleges it is prosecuting for the purpose of haviiig such 
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constitutionality determined. The conclusion is inevitable 
that the motion to star must be denied in the case at bar, 
since there are in this case no such comparable facts. 

Fourth. Since the Act may be held constitutional as to 
certain holding companies and not as to others, depending 
on the character of the activities of the particular holding 
company and the nature of its business, the extent and 
character of its control and domination over its subsidi¬ 
aries, and the extent to which the company and its sub¬ 
sidiaries are engaged in interstate transmission of services 
or of electric energy or gas, then it is vitally important 
both to the industry and to the Government that the litiga¬ 
tion being carried forward should not be limited to the 
single Electric Bond and Share Company case, which pre¬ 
sents a situation which is not at all typical of the industry 
generally, and which in many important respects is very 
different from the situation presented by the history and 
activities and corporate set-up of the holding company sys¬ 
tem of the plaintiff in the case at bar and of many other 
holding company systems. 

34 Fifth. The Government certainly has no right, 
legal or equitable, to request special favors of this 
Court, which require this Court to ignore the rights of 
other litigants. The Government is not and cannot be en¬ 
titled to pick its own particular case, in a court of its own 
choosing, and involving onlv one or two narrow issues of 
its own devising, and then have all other cases in all other 
courts staved, while the Government takes a vear or more 

w 7 m/ 

to carry its hand picked case to the Supreme Court, leaving 
all other companies, with other issues and rights, of vital 
importance to them and their stockholders, to wait indefi¬ 
nitely for a determination of their special and individual 
rights. 

Sixth. Plaintiff is advised by counsel and avers that 
it has a statutory and constitutional right to have the ques¬ 
tions of fact and law raised in the complaint in the case at 
bar speedily determined and conclusively adjudicated by 
the Courts of this jurisdiction and the Supreme Court of 
the United States, without reference to what may be done 
by the courts of some other jurisdiction in a different case 
involving different parties and facts and issues, and that 
any stay of its right to such prompt ascertainment of its 
constitutional and property rights in this proceeding will 
cause plaintiff great and irreparable loss and damage, will 
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deprive it of a speedy trial and adjudication as guaranteed 
by the Constitution of the United States, and will d0ny to it 
due process of law and the equal protection of the laws. 

Seventh. Plaintiff further says that the ends ofj justice 
require that it be allowed to proceed with this cas0 in the 
orderly manner provided by the rules of this Coiirt, and 
because of the great importance of the questions and the 
immense pecuniary interests involved, it offers to cooperate 
with the defendants in every possible way to procure the 
hearing and determination by the courts of the 
35-56 issues of fact and law which may be raised in a 
representative group of test cases, in order Ijhat the 
constitutionality of the Public Utility Holding Company 
Act of 1935 may be promptlv presented and determined. 

JOHN C. HIGGINS, I 

JOHN S. FLANNERY, ! 

JOSEPH P. TUMULTY, 

Attorneys for Plaintiff. 

SULLIVAN & CROMWELL, 

48 Wall Street, I 

New York, N. Y., \ 

Of Counsel . 

United States of America, 

Southern District of New York, 

State of New York, 

County of Neiv York, ss: 

Warren R. Voorhis, being first duly sworn, says jthat he 
is the Vice-President of American Water Works anfl Elec¬ 
tric Company, Incorporated, the plaintiff in the foregoing 
answer; that he is duly authorized to make oath to the 
same; that he has read the foregoing answer and knows the 
contents thereof and that he verily believes the facts 
stated therein to be true. j 

WARREN R. VOORHIS. 

Sworn to before me this 12th day of December, 19$5. 
[seal.] WILLIAM N. SCHLEICHER! 

Notary PMic. 

Bronx Co. Clk’s No. 217, Reg. No. 7-S-37. 

N. Y. Co. Clk’s No. 153, Reg. No. 7-S-95. ! 

Kings Co. Clk’s No. 22, Reg. No. 7079. 

Queens Co. Clk’s No. 1214, Reg. No. 5010. 

Commission expires March 30, 1937. 




40 


AMERICAN WATER WORKS AND ELECTRIC CO., INC., VS. 



Opinion. 


The defendants in these cases have moved for a stay of 
proceedings pending the determination by the Supreme 
Court of the United States of the validity of the Public 
Utility Holding Company Act of 1935 in the case of Securi¬ 
ties and Exchange Commission v. Electric Bond and Share 
Company, et al., brought by the former in the District 
Court of the United States for the Southern District of 
New York. It appears that in addition to the present 
suits now pending in this Court brought to enjoin the carry¬ 
ing out of the provisions of that act at least fifty more have 
been brought in other District Courts. Counsel seem to 
agree that these latter cases are defective for want of 
jurisdiction, and that it is likely that if dismissed in the 
Courts whereithey are now pending they will be filed in this 
Court. 

The defendants urge that it is practically impossible for 

them to defend all these suits with the care and abilitv with 

* 

which they should be defended; that the plaintiffs are rep¬ 
resented by counsel who are specialists and experts in the 
matters involved in these cases; that the government could 
with difficulty obtain an adequate number of specially 
qualified counsel to handle these cases; that the constitu¬ 
tionality of the Act in question will be determined in the 
Electric/ Bond and Share case, with reasonable speed and in 
a suit authorized by the Act, in which no question of juris¬ 
diction can arise. 

The plaintiffs oppose the motion upon the grounds that 
the Court is without power to grant the stay; that if the 
granting of the stay were a question of discretion, it would 
be an abuse of discretion to grant it; that manv of the 

V-7 7 • 

questions as to the constitutionality of the Act involved in 
these cases are not involved in the Electric Bond and Share 
case, and that even if the defendants were temporarily en¬ 
joined the plaintiffs would in the meantime suffer irrepar¬ 
able injury by the existence of this act upon the statute 
books, which would affect the validity of their contracts, 
their transfer of stocks, and other similar matters. 

The bills in these cases, which were filed a few da vs later 
than the Electric Bond and Share case with the exception 
of the North American Company case which was filed on 
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the same day, seek to enjoin the defendants fifom at¬ 
tempting to compel the plaintiffs to comply with this act 
or to enforce any of its provisions against them, or jmaking 
applicable to the plaintiffs any rule or regulation under 
the Act, or instituting any prosecution or action iagainst 
the plaintiffs, for any violation of the Act or ordef* under 
it and that the Act be declared unconstitutional in tpto. 

Before any of these suits were filed the Securities and 
Exchange Commission issued regulations express|lv per¬ 
mitting a holding company when registering to resejrve any 
legal or constitutional right and to stipulate that itjs regis¬ 
tration should be void and of no effect in the evbnt that 
such a reservation should be judged invalid or 
the Attorney General and the Securities and 
Commission announced that the Commission would ijake the 
initiative to test the Act in a civil suit that until the validity 
of the Act had been determined by the Supreme (jourt in 
such a civil suit neither the Attorney General nor tlie Com¬ 
mission would seek to enforce the criminal penalties of the 
Act, and that even after such determination the\i would 

* i 

not seek to exact penalties for earlier offenses; <^nd the 
Postmaster General announced that even if he hadjthe au¬ 
thority, lie would not exclude any company from usling the 
mails because of any violation of the Act pendijng the 
judicial determination of its validity by the Supreme 
Court. | 

5S In addition the defendants have offered to| submit 
to a temporary injunction pending a decision by the 
Supreme Court in the Electric Bond and Share casq. 

As to the power of the Court to grant the stayj I have 
little question and I think it is within the discretion of the 
Court. Mr. Chief Justices Hughes, in the case of jEnelow 
v. X. Y. Life Insurance Co., 293 U. S. 379, 381, referred to 
the exercise of equitable jurisdiction in granting of refus¬ 
ing an injunction and distinguished it from a mere | 

i 

‘ 4 stay of proceedings which a court of law, as well as|a court 
of equity, may grant in a cause pending before it by virtue 
of its inherent power to control the progress of the cause 
so as to maintain the orderly processes of justicej” 

i 

• I 

This is not an attempt to enjoin a multiplicity df suits, 
nor a stay as a matter of right by reason of a fornfer suit 
pending. The Court may grant a stay, or extend tjie time 


ineffective; 
Exchange 
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for pleading, by reason of the absence or illness of parties 
or counsel, the convenience of the Court, the fact that the 
issues in a case may be simplified by decisions in other 
suits, and it would, I think, be impossible to define all the 
conditions which might justify a Court, in its discretion, in 
staying the further progress of a case, not finally, but tem¬ 
porarily. 

In the instant case the relief sought by the plaintiffs is 

first a relief by injunction against the defendants, and 

second a declaratory judgment to the effect that the Public 

Utility Holding Company Act violates the Constitution of 

the United States and that the Act and each and everv 

•> 

part thereof is invalid, null and void. 

As to the injunctive relief sought the defendants in effect 
consent to a temporary injunction embracing the same in¬ 
junctive relief which the plaintiffs seek upon a final hearing. 
So long as this temporary injunction is in force each of 
the plaintiffs will obtain the relief sought by injunction. 
They object to this, however, upon the ground that they 
will in the meantime suffer irreparable loss bv the existence 

A * 

of the statutp, resulting from the doubt and uncertainty as 
to the legality of practically everything that they may do 
in the ordinary and usual course of their business after 

90 

December 1, 1935, resulting, as they claim, in an almost 

complete paralysis of their corporate activities. They 

claim that a decision of the Electric Bond and Share case 

will not solve the questions raised in the suits brought by 

them in this Court for the former involves only a few 

» 

provisions of the Act, while the latter cover the Act in 
its entirety, although the plaintiffs claim in their bills that 
the different parts of the Act are inseparable and if void 
in part, it is void in toto. They seek a declaratory judg¬ 
ment that the Act be declared void, not in so far as it re¬ 
lates to the interests of the plaintiffs, but apparently as a 
general or abstract proposition. But as well said by coun¬ 
sel for the plaintiffs in their brief: 

* * Courts do not declare statutes constitutional or 

unconstitutional as such. The judicial function is to deter¬ 
mine whether or not under the facts proven at the trial, the 
application of the legislative enactment to the litigant be¬ 
fore the Court invades his constitutional rights." 

59 I do not understand that under the declaratory 

* 

judgment acts, an act of Congress is a res, and that 
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the Courts determine its constitutionality as if the proceed¬ 
ing were one in rem. If the highest Court declares in any 
particular case that an act of Congress is beyojnd the 
powers granted by the Constitution, that opinion jwill be 
followed by the lower Courts in every case that coijnes be¬ 
fore them. Apart from the injunctive relief sought in this 
case it is difficult to see with whom anv remainiilg con- 
troversy may be, unless it might be with the United States, 
and in that event the Court would have no jurisdiction. 

If the defendants, as they state they probably wiljl do, in 

the event these suits are not stayed, permit them tty go by 

default, it is difficult to see how the plaintiffs would be any 

better off than if the suits were staved. If this Court 

* 

should hold the Act unconstitutional, the final relief would 
afford them little advantage over the temporary relief now 
offered them. It would seem that injunctions against the 
present defendants might not bind their successors in office 
and if the Supreme Court should afterwards hold the Act 
Constitutional, their success in the instant suits would avail 
them little. Ex Parte La Prade, 289 U. S. 444. j 

Even a consent decree may be modified in invitum where 
the situation of the parties and conditions have so changed 
as to render the enforcement of the decree ineqjiitable. 
United States v. Swift & Company, 286 U. S. 106. And in 
anv event a bill of review for error of law apparent on 
the record would lie. Rudolph v. Hunt, 52 App. D. jC. 343. 
The plaintiffs seek an early decision by the Supremty Court 
but. they could not appeal from a decree of this Cpurt in 
their favor, and as said before, I cannot see how their 
real interests will not be protected by the temporary jinjunc- 
tion to which the defendants offer to submit. A decision 
by the Supreme Court in the Electric Bond and Share case, 
even if it should not dispose of all the questions involved, 
would certainly narrow the issues in the pending ca$es and 
assist in the determination of the questions of law involved. 

The plaintiffs have declined to register with the Securi¬ 
ties and Exchange Commission under sec. 5 of tl|ie Act, 
although the Commission has issued regulations permitting 
a holding company, when registering, to reserve ank r legal 
or constitutional right, and to stipulate that its registration 
would be void, if the reservation should be judged ineffec¬ 
tive; and it would seem that they might have registered 
irrespective of this regulation, without impairing their 


i 

i 
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constitutional rights. As said by Judge Coleman in his 
opinion in the American States Public Service Company 
case in the United States District Court at Baltimore: 

“Of course, although registering under the Act, the Trus¬ 
tees might still preserve any constitutional right.” Citing 
Union Pacific R. R. Co. v. Public Service Commission, 248 
U. S. 67, and Power Co. v. Saunders, 274 U. S. 490, the 
latter case being especially in point. 


The offer of the plaintiffs to a trial of one or two of the 
instant cases and suspending proceedings in the others has 
not been consented to by the defendants. They, however, 
cannot answer for the fifty odd cases now pending in other 
courts, which, it seems probably will be transferred to 
this Court. I think that the plan proposed by the 
60 defendants would give all the plaintiffs all the pro¬ 
tection needed pending a decision by the Supreme 
Court, and save great amount of labor, time and expense. 

Upon the whole I am of the opinion that the motion of 
the defendants should be sustained, conditioned upon a dili¬ 
gent and active prosecution of the Electric Bond and Share 
case. In view of their assurances given before the filing 
of these suits, however, it would hardly seem necessary to 
issue a formal injunction, unless the plaintiffs insist upon it. 

It might be added that I have been informed that the ap¬ 
peal in the American States Public Service Company case 
will be shortly argued in the Court of Appeals of the fourth 
Circuit- and a decision by the Supreme Court on the consti- 

tutionalitv of the Act mav be had in that case some time be- 

%> » 

fore anv of the other cases involving this act reach the 
Supreme Court. The opinion of Judge Coleman in that 
case, holds |the Act unconstitutional and void in all re¬ 
spects, and if considered in the nature of a declaratory 
judgment might render it unnecessary for other Courts to 
enter similar judgment pending a decision by the Supreme 
Court. 

JENNINGS BAILEY, 

Justice. 
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Order Staying Further Proceedings Herein. 

Filed January 9, 1936. 


i 

This cause coming on to be heard upon motion |of the 
defendants to stay further proceedings herein filed Decem¬ 
ber 7, 1935, the Court having considered the pleadings and 
the arguments of counsel, and briefs having been subbitted 
herein, it is this 9th day of January, 1936: j 

Ordered, adjudged and decreed, that further proceedings 
herein be and are hereby stayed, upon the terms anjd con¬ 
ditions as set forth in the Opinion of this Court in this 
cause filed herein the 6th dav of January, 1936. 

* JENNINGS BAILEY,! 

J udiice. 

No objection to form. j 

i 

Exception to above order is hereby taken and plaintiff's 
intention is hereby noted to apply for a special Appeal 
herein to the United States Court of Appeals for the Dis¬ 
trict of Columbia. | 

J. S. FLANNERY, j 
Attorney for Plaintiff. 
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Order Allowing Special Appeal. 
Filed February 18,1936. 


United States Court of Appeals for the District c|f Co¬ 
lumbia. ! 

j 

January Term, 1936. ! 

No. 2560, Original. j 

j 

Equity 60,146. j 

i 

American Water Works and Electric Company, Incor- 

* 

porated, Petitioner, 

vs. i 

James M. Landis, George C. Mathews, Robert E. Healy 

and James D. Ross, Individually, etc. i 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order ^>f the 
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Supreme Cpurt of the District of Columbia entered therein 
on January 9, 1936, by Mr. Justice Jennings Bailey, 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as prayed. 

Per Mr. Ciiief Justice MARTIN. 

February 17, 1936. 

A true copy. 

Test: 

HENRY W. HODGES, 

Cleric. 

By MONCURE BURKE, 

[seal.] Deputy Clerk. 

63 Notice of Motion. 

Filed February 19, 1936. 


Please take notice that at 9.30 o'clock on February 25, 
1936, the defendants James M. Landis, George C. Mathews, 
Robert E. Healy, James D. Ross, Homer Cummings, and 
James A. Farley will present the accompanying motion to 
Justice Bailev in Chambers. 

i HOMER CUMMINGS, 

Attorney General of the United States. 

J. L. R. 

; JOHN J. BURNS, 

General Counsel, Securities and 

Exchange Commission. 

J. L. R. 

Service of a copy of the aforesaid motion with the accom¬ 
panying affidavit is hereby acknowledged. 


Dated February —, 1936. Washington, D. C. 
64 Motion. 

Filed February 19, 1936. 


The defendants James M. Landis, George C. Mathews, 
Robert E. Healy, James D. Ross, Homer Cummings, and 
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James A. Farley respectfully represent to this Honorable 
Court: I 


1. That on February 17, 1936, the United States C6urt of 
Appeals for the District of Columbia allowed a special ap¬ 
peal from the order of this Court, entered on January 9, 
1936, staying the proceedings in the above entitled! cause 
upon the terms and conditions set forth in the opinion of 
this Court filed January 6, 1936. i 

* 7 | 


2. That the facts set forth in the accompanying affidavit 
of Homer Cummings, Attorney General of the Vnited 
States and one of the attorneys for the defendants^ were 
presented to this Court at the hearing of the above entitled 
cause and in the printed briefs filed therein by said defend¬ 
ants, and that the exhibits appended to said affidavit are 
corroborative of the facts set forth therein. ! 


3. That the said affidavit and exhibits are a convenient 

and appropriate method of incorporating in the record the 
facts upon which the opinion and order of this Court were 
rendered. j 

4. That there is also appended to said affidavit a cbpy of 
the answer and cross-bill filed on January 29, 1936 by the 
twenty-two defendants in the case of Securities m\d Ex¬ 
change Commission v. Electric Bond and Share, et al. 

65 Wherefore defendants move this Honorable |Court 
to order and direct that the said affidavit together 

with the exhibits appended thereto be included ijn the 
printed transcript of the record. 

HOMER CUMMINGS, j 

Attorney General of the United States. 

JOHN J. BURNS, i 

General Counsel, Securities and 

Exchange Commission. 

66 Affidavit. j 


Filed February 19, 1936. 


* * * # * • m 

_ j 

Homer Cummings, being first duly sworn on oath, de¬ 
poses and says as follows: ] 

1. He is Attorney General of the United States ai^d one 
of the attorneys for the defendants in the above entitled 
causes. I 
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2. He makes this affidavit in support of the motion of the 
defendants in the above entitled causes to stay further pro¬ 
ceedings therein until the validity of the Public Utilitv 
Holding Company Act of 1935 (herein referred to as the 
“Act”) has been determined by the Supreme Court of the 
United States in the case of Securities and Exchange Com¬ 
mission v. Electric Bond and Share Company, et al ., now 
pending in the United States District Court for the South¬ 
ern District of New York. All of the facts set forth in this 
affidavit with the exception of Exhibit J described in para¬ 
graph 15 were called to the attention of the Court and of 
opposing counsel in the briefs and oral arguments hereto¬ 
fore submitted on behalf of the defendants in the above en¬ 
titled causes. 

3. On October 9, 1935, the Securities and Exchange Com¬ 
mission promulgated a rule known as “Holding Company 
Act Rule 4,” and on November 22, 1935, amended said rule. 
A true and correct copy of said rule, as amended, is at¬ 
tached hereto, marked Exhibit A and made a part of this 
affidavit. 

4. On November 21, 1935, affiant, as Attorney General, 
addressed and transmitted to all United States Attornevs 
a letter designated as “Circular No. 2780,” a true and cor¬ 
rect copy of which is attached hereto, marked Exhibit B 

and made a part of this affidavit. 

67 5. On December 7, 1935, affiant, as Attorney Gen¬ 

eral, addressed and transmitted to all United States 
attornevs a letter designated as “Circular No. 2786,” a true 
and correct copy of which is attached hereto, marked Ex¬ 
hibit C and made a part of this affidavit. 

6. On November 22, 1935, the Securities and Exchange 
Commission issued to the newspapers for immediate re¬ 
lease a press release known as “Release No. 22,” a true and 
correct copy of which is attached hereto, marked Exhibit D 
and made a part of this affidavit. 

7. On December 4, 1935, James A. Farley, Postmaster 
General of the United States, addressed and transmitted 
to all postmasters a letter, a true and correct copy of which 
is hereto attached, marked Exhibit E and made a part of 
this affidavit. 

8. On November 26, 1935, the Securities and Exchange 
Commission filed its bill of complaint in the District Court 
of the United States for the Southern District of New York 
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against the Electric Bond and Share Company, American 
Gas and Electric Company, American Power & Ligjht Com¬ 
pany, National Power & Light Company, Electric ^ower & 
Light Corporation, and United Gas Corporation all of 
whom have their principal place of business in New York. 
A true and correct copy of the bill is attached hereto, 
marked Exhibit F and made a part of this affidavit. The 
Electric Bond & Share Company, controlling nearly 15% 
of the privately owned electric utility industry in the coun¬ 
try, is the best known and one of the oldest of t ie great 
holding company systems, and comes in contact with the 
Act at more points than any other holding company system. 
Each of the five subsidiary systems joined as patties de¬ 
fendant is comparable in size to the largest of the Systems 
of the plaintiffs in the cases before this Court. Op Decem¬ 
ber 21, 1935, pursuant to leave of court, the Securities and 
Exchange Commission filed its amended and supplemental 
bill of complaint in said cause and included sixtebn addi¬ 
tional subsidiaries as defendants. A true and correct copy 
of said amended bill is attached hereto, marked Exhibit G 
and made a part of this affidavit. Affiant is informed and 
believes, and, therefore, states that all of thb allega- 
6S lions contained in said amended and supplemental 
bill of complaint are true. 


9. Prior to December 12, 1935, forty-nine proceedings 
had been filed, and were on said date pending in thej District 
Courts of the United States for thirteen districts! seeking 
an adjudication of the constitutionality of the Public Utility 
Holding Company Act of 1935. Forty-four such proceed¬ 
ings were filed by electric and gas utility holding companies 
against members of the Securities and Exchange fcommis- 

_ i 

sion and other officers of the United States, seeking to en¬ 
join the enforcement of said Act against the respective 
plaintiffs, and, in most of the cases, further seeking jdeclara- 
tory judgments declaring said Act to be unconstitutional. 
Five of said proceedings involved litigation between elec¬ 
tric or gas utility holding companies, or their receivers or 
trustees, and stockholders or other private litigants in which 
proceedings a declaration of the unconstitutionality of said 
Act is sought. Attached hereto, marked Exhibit H, is a 
schedule setting forth the names of the plaintiffsj in said 
proceedings, the court in which each such proceeding is 

4—6655a I 
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pending, and the date upon which the bill of complaint 
therein was filed. 

10. On November 29, 1935, Messrs. Winthrop, Stimson, 
Putnam & Roberts, attorneys of counsel for Tennessee Elec¬ 
tric Power Company, one of the plaintiffs in the above en¬ 
titled causes, addressed and transmitted to affiant a letter, 
a true anc} correct copy of which is hereto attached, marked 
Exhibit I and made a part of this affidavit. 

11. The following facts appear from the so-called Splawn 
Report (report of the Committee on Interstate and For¬ 
eign Commerce of the House of Representatives, made pur¬ 
suant to H. Res. Xo. 59, 72nd Cong., 1st Sess., and H. J. 
Res. Xo. 572, 72nd Cong., 2nd Sess., House Report Xo. 827, 
Part 3): 

(a) The North American Company, one of the plaintiffs 
in the above entitled causes, owns all or substantially all of 
the voting stock of the North American Edison Company, 
its principal subholding company, which, in turn, 
69 owns all of the voting stock of Union Electric Light 
and Power Company. Union Electric Light and 
Power Company, through itself and its subsidiary compa¬ 
nies, most pf which are wholly owned, transmits power gen¬ 
erated at the Keokuk Dam in the State of Illinois, in inter¬ 
state commerce, into the States of Missouri and Iowa. The 
North American Company, through intermediate holding 
companies, also controls other companies which transmit 


substantial amounts of electric energv across state lines. 
About one-fifth of the total quantity of electric energy gen¬ 
erated by public utility companies which form a part of the 
North American Company System is sold in interstate com¬ 
merce. (Splawn Report, Part 3, page 720.) 

(b) Subsidiary operating companies of the United Light 
& Power Company transmit considerable quantities of elec¬ 
tric energy and manufactured and natural gas in interstate 
commerce. , (Splawn Report, Part 3, page 930.) 

(c) Operating subsidiaries of the American Water Works 
and Electric Company transmit substantial quantities of 
electric energy in interstate commerce. (Splawn Report, 


Part 3, pp. 50-51.) 

(d) The American Water Works and Electric Company 
and the United Light and Power Company, respectively, 
have entered into service, sales and construction contracts 
(as defined in the Public Utility Holding Company Act of 
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1935) with subsidiary operating companies, add North 
American Light and Power Company, a subsidiary holding 
company of The North American Company, has entered 
into service, sales and construction contracts witll its sub¬ 
sidiaries. (Splawn Report, Part 3, page 52 et sbq., page 
923 et seq., page 743.) 

70 12. West Penn Electric Company, which !is a sub¬ 

sidiary of American Water Works and Eleciric Com- 
pany, and controls all of the electric utility properties in 
the American Water Works and Electric Company System, 
has instituted proceedings against the Securities and Ex¬ 
change Commission and others in the United States Dis¬ 
trict Court for the District of Maryland to enjoiii the en¬ 
forcement of the Act. North American Edison Company 
and North American Light & Power Company, two large 
intermediate holding company subsidiaries of tlie North 
American Company, have instituted proceeding^ against 
the Securities and Exchange Commission and others in the 
United States District Court for the District of Delaware 
to enjoin the enforcement of the Act. The New! Empire 
Corporation and Central States Electric Company, holding- 
companies which are affiliates of the North American Com¬ 
pany and included in the North American System jhave not 
filed any independent proceedings or joined in jmy pro¬ 
ceedings filed by subsidiary companies in the svstejn. 

13. Commonwealth & Southern Corporation, of which the 
Tennessee Electric Power Company, one of the plaintiffs 
in the above entitled causes, is a subsidiary, has instituted 
proceedings against the Securities and Exchange jCommis- 
sion and others in the United States District Court for the 
District of Delaware to enjoin the enforcement of!the Act. 

14. The Columbus Railway Power and Light (jompany, 

a subsidiary of the United Light & Power Company, one of 
the plaintiffs in the above entitled causes, has instituted 
proceedings against the Securities and Exchange jCommis- 
sion and others in the United States District Court for the 
Southern District of Ohio to enjoin the enforcement of the 
Act. j 

15. On January 29, 1936, after the opinion andjorder in 
this cause, the Electric Bond and Share Company and 
twenty-one other defendants filed their answer ar^d cross¬ 
bill in the case of Securities and Exchange Comiriission v. 
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Electric Bond and Share et al., a true and correct copy of 
which is attached hereto, marked Exhibit J. 

HOMER CUMMINGS. 

Subscribed and sworn to before me this 19th day of Feb¬ 
ruary, 1936. 

[seal.] UGO J. A. CARUSI, 

Notary Public. 

71 Exhibits. 

Filed February 19, 1936. 

Exhibit A. 

Rule 4. Reservation of constitutional or legal rights .— 
Any person tiling, signing, or certifying to, any notifica¬ 
tion, statement, application, declaration, report, or other 
document pursuant to the Act, the Rules and Regulations, 
or any order of the Commission under the Act or the Rules 
and Regulations, may include therein in behalf of such per¬ 
son or of any other person affected thereby an express 
reservation of, and refusal to waive, any constitutional or 
legal rights. 

If the reservation or refusal to waive asserted bv or on 

* 

behalf of any such person or persons shall be held invalid 
or inoperative by any court of competent jurisdiction, such 
filing, signing, or certifying may, at the option of any such 
person or persons, be deemed to have been void and of no 
effect from any date specified in written notice given to the 
Commission, by or in behalf of such person or persons, ex¬ 
cept that the validity of transactions which otherwise might 
be impaired by reason of the voidance and ineffectiveness 
of such filing, signing, or certifying, shall not be affected 
thereby. 

The acceptance of any order, rule, or regulation, or the 
compliance with any provision of the Act, of the Rules and 
Regulations, or of any order or direction of the Commis¬ 
sion shall not be deemed a waiver of any constitutional or 
legal rights. 
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72 Exhibit B. i 

' 

Department of Justice, 

Washington, D. C. 

I 

November 21 j 1935. 

i 

Circular No. 2780. 

To All United States Attorneys: | 

The Public Utility Holding Company Act of 1935 makes 
specified transactions by the use of the mails or instrumen¬ 
talities of Interstate Commerce illegal for certaiji public 
utility holding companies after December 1, 193;}, unless 
such companies are registered with the Commission. 

The Edison Electric Institute, a trade organization, whose 
membership includes a number of utility holding companies, 
lias announced that it has retained counsel to contest the 
contsitutionality of the Act. Consequently, it is probable 
that a number of companies will fail to register uijider the 
Act. j 

It is, of course, not the purpose of the Governpaent to 
harass the utility industry with a needless multiplicity of 
suits. Equally, however, there is no public interest to be 
served by vexing the Government with a multiplicity of in¬ 
junction suits which might embarrass and harass the Gov¬ 
ernment in defending the constitutionality of the j\ct and 
which might result in the presentation of the issue of con¬ 
stitutionality on the basis of an inadequate recofd or a 
record not fairlv tvpical of the situations covered bv the 
Act. | 

Section 18 of the Act places the duty of investigating vio¬ 
lations of the Act upon the Securities and Exchange Com¬ 
mission, which may transmit evidence “to the Attorney 
General, who, in his discretion, may institute the appro¬ 
priate criminal proceedings.” 

In enforcing the Act it is proposed promptly to institute 
civil proceedings against one or more large and imjportant 
companies who may fail to register to enforce compliance 
with its provisions and to seek decisions from the Sjupreme 
Court sustaining the validity of the Act. In the meanwhile 
it is not proposed to institute criminal proceedings] and if 
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later it should become necessary to institute criminal pro¬ 
ceedings against any company, it is not the intention of this 
department to seek to exact penalities for earlier offenses 
which might unduly penalize the investors in the offending 
company. 

In view of the foregoing, the Department suggests that 
vou refrain from bringing or threatening to bring anv 
criminal proceedings under the Act. If any injunction pro¬ 
ceeding is instituted against you, you will thus be in a posi¬ 
tion to disclaim any present threat of any criminal proceed¬ 
ing under such Act. Such disclaimer should be sufficient to 
dispose of ariy restraining order which may be sought 
against you under the authority of Spielman Motor Sales 
Co. v. Dodge, 295 U. S. 89, decided April 29,1935; Sparks v. 
Mellwood , 74 F. (2d) 695 (C. C. A. 6th, 1934); Rich- 

73 mond Hosiery Mills v. Camp , 74 F. (2d) 200 (C. C. A. 
5th, 1934); Campbell v. Medalie, 71 F. (2d) 671 (C. C. 

A. 2d, 1934): McKee v. Rudolph , 12 F. (2d) 148 (0. A. D. C., 
1926); Cave v, Rudolph , 287 F. 989 (0. A. D. C., 1923). 

You will promptly inform this Department, nevertheless, 
of anv action which may be instituted in vour District, 
whether or not you are made a party, to attempt to test the 
validitv of the Act. 

I HOMER CUMMINGS, 

Attorney General. 

74 Exhibit C. 

Department of Justice, 

Washington, D. C. 

j December 7, 1935. 

Circular No. 2786. 

To All United States Attorneys : 

1.) In Circular No. 2780, November 21, 1935, you were 

advised that the Government would promptly institute civil 

proceedings to enforce compliance with the Public Utility 

Holding Company Act of 1935; that in accordance with the 

discretion vested in the Attornev General under section 18 

* 

(f) of that Act, the Attorney General would not sanction 
the institution of criminal proceedings for violations of the 
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Act before the validity of the Act was judicially determined 
by the Supreme Court, nor would he thereafter sanction the 
exaction of penalties for prior offenses; and that yop should 
refrain from bringing or threatening to bring any Criminal 
proceedings under the Act. 

2.) On November 26, the Government institute^ a civil 
suit in the Southern District of New York against Electric 
Bond and Share Company and five of its principal sub¬ 
sidiary holding companies to enforce compliance jvitli the 
Act, and shortly thereafter consented to the intervention 
in that suit of sixteen additional subsidiary holding com¬ 
panies in the Electric Bond and Share system. The major 
issues concerning the constitutionality of the Act, ip so far 
as such issues may legally be raised at this time, will be 
promptly, effectively, and fairly tested and adjudicated 
in this suit. 

75 3.) The Attorney General and the Securities and 

Exchange Commission have taken the positiop, on the 
authority of Union Pacific R. R. Co. v. Public Service Com¬ 
mission , 248 U. S. 67; Terral v. Burke Construction Co., 
257 U. S. 529; Power Manufacturing Co. v. Saunders, 274 
U. S. 490, that registration does not constitute a waiver of 
any constitutional rights. In its Holding Compajny Act, 
Release No. 22, November 22, 1935, the Securities and Ex¬ 
change Commission reiterated that 4 ‘the Commission under 
its rule-making power expressly permits the registrant to 
reserve his constitutional rights,” and further anpounced 
that “the Commission is prepared to go further and ac¬ 
cept a notification that expressly stipulates that the notifi¬ 
cation of registration will at the option of the registrant 
be deemed void if registrant’s reservation of its Constitu¬ 
tional rights is adjudged void or ineffective.” 

4). Despite the efforts of the Government to |est the 
ahdity ^)f ^ t in an orderly and economical fnanner, 

and in the meanwhile to safeguard every legal and consti¬ 
tutional right of the private interests affected, rjot only 
have a multitude of unnecessary suits been brought against 
government officials, but a number of stockholders’ suits 
have been brought against various companies with a view 
to testing the constitutionality of the Act in proceedings in 
which the Government or its officers are not even parties. 
In light of the action taken bv the Government to safeguard 
the rights and interests of both registering and nop-regis- 
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tering companies, it may be questioned whether such stock¬ 
holders’ suits are brought in good faith and are free from 
collusion as i£ required under Equity Rule 27 as inter¬ 
preted by the Supreme Court. Corbus v. Gold Min- 

76 ing Co., 187 U. S. 455; Walien v. Jackson Oil <£ Refin¬ 
ing Co., 235 U. S. 635. It is true that there are cases 

where in the absence of collusion a stockholder has been 
allowed to sue to enjoin the payment of an allegedly uncon¬ 
stitutional tax where the company is threatening to pay the 
tax without protest and thereby (under the law then in 
force) threatening to deprive itself of any opportunity of 
subsequently recovering the tax. Pollock v. Fanners Loan 
<C* Trust Co., 157 U. S. 429; Brushaber v. Union Pacific Rail¬ 
road Company, 240 U. S. 1. But such cases arc not at all 
comparable to an action by a stockholder to enjoin the sim¬ 
ple act of registration which involves no waiver of any con¬ 
stitutional right. The only other cases where such stock¬ 
holders’ suits have been permitted, Smith v. Kansas City 
Title and Trust Co., 255 U. S. 180, and Hill r. Wallace . 259 
U. S. 44, are similarly inapplicable, for in each, if the statute 
challenged were unconstitutional, the action of the Direc¬ 
tors sought to be enjoined was unlawful under state law or 
a clear abuse of their powers of management. 

5.) The Government takes the position that any action 
by a stockholder to enjoin or to compel registration cannot 
bring into issue the question of constitutionality, but at 
most only the question of the good faith and prudent con¬ 
duct of the management. The Government at the present 
time does not plan to intervene or take any part in any ac¬ 
tion brought by a stockholder to test the constitutionality 
of the Act. 

6). Inasmuch as it will in many cases be impossible for 
the District Attorneys to know of the existence of these 
suits, you are requested to bring this circular to the atten¬ 
tion of the Circuit Judges in vour circuit and to the 

77 District Judges in your district so that they may be 
apprised of the Government ’s position in the event 

that any such stockholders’ suits come before them. 

HOMER CUMMINGS, 

Attorney General. 
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Exhibit D. 


For Immediate Release in Newspapers of Friday, No 
vember 22, 1935. 


Securities and Exchange Commission, 

Washington. 


i 

Holding Company Act. j 

Release No. 22. j 

The Securities and Exchange Commission today Officially 
authorized the issuance of the following statement]: 

(1) The Public Utility Holding Company Act pf 1935 
makes specified transactions by the use of the mails or in¬ 
strumentalities of Interstate Commerce illegal for .certain 
public utility holding companies after December 1, lp35, un¬ 
less such companies are registered with the Commission. 
To date the number of notifications of registration filed 
under the Act has been negligible. The Edison Electric 
Institute, a trade organization, whose membership includes 
many public utility holding companies subject to tilie Act, 
has announced that it has retained counsel to contest the 

constitutionality of the Act. 

* 

(2) Section 18 of the Act authorized the Commission to 
enforce compliance with the Act. And it is the purpose of 
the Commission to proceed promptly with the administra¬ 
tion and enforcement of the law. 

(3) However, it is the purpose of the Commission;to pro¬ 
ceed with the enforcement of the Act in an orderly ^nd eco¬ 
nomical manner. The Commission will not harass the in¬ 
dustry with a multiplicity of suits. And the Commission 
will resist anv effort that mav be made to vex tlie Gov- 

* J i 

eminent with a multiplicity of suits or to provoke! litiga¬ 
tion with a view of presenting the issue of constitutijonality 
on the basis of an inadequate record or a record no| fairly 
typical of the situations covered by the Act. j 

(4) If there is a general failure to register under the 
Act, the Commission will proceed promptly to briijg civil 
proceedings against one or more large and importafit com¬ 
panies who may fail to register to enforce compliance with 
the Act and to seek decisions from the Supreme Coqrt sus- 
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taming its validity. In the meanwhile, at least for the im¬ 
mediate future and until further notice, the Commission 
does not intend to make any recommendations to or requests 
upon the Department of Justice for the institution of pro¬ 
ceedings to enforce criminal liabilities under the Act. The 
Commission understands that the Attorney General has 
sent a circular to District Attorneys setting forth the atti¬ 
tude of the Department of Justice. 

(5) Counsel for the Commission is firmly of the opinion 
that registration does not constitute a waiver of any con¬ 
stitutional right which the registering company may have. 
And the Commission under its rule-making power expressly 
permits the registrant to reserve his constitutional rights. 
The Commission is prepared to go further and accept a 
notification that expressly stipulates that the notification 
of registration will, at the option of the registrant, be 
deemed void if registrant’s reservation of its constitutional 
rights is adjudged void or ineffective. No possible ground 
in reason remains for any company to fail to file a simple 
notification and registration under these circumstances as a 
sheer precautionary matter for the protection of its in¬ 
vestors. 

79 Exhibit E. 

To Postmasters. 

Office of the Postmaster General. 

Washington, December 4, 1935. 

The Public Utility Holding Company Act of 1935 makes 
it unlawful for certain holding companies to use the mails 
for specified purposes after December 1, 1935, unless such 
companies are registered with the Securities and Exchange 
Commission. It is probable that a number of such holding 
companies will not register under the act. 

The Attorney General in Department of Justice Circular 
No. 2780, sent to all United States attorneys on November 
21, 1935, and the Securities and Exchange Commission in 
its Holding Company Act, Release No. 22 of November 22, 
1935, have announced that it is not the intention of the 
Government to institute criminal proceedings under the act 
pending the authoritative adjudication of civil proceedings 
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which will promptly be instituted by the Government un¬ 
der section 18 (f) of the act against one or mpre repre¬ 
sentative companies to compel compliance with ’the act. 

Whatever mav be the authoritv, if anv, of the liostmaster 
General to exclude from the mails matter sent inj violation 
of the act, the Postmaster General does not intend to ex¬ 
clude any company from using the mails, at least hot before 
the validity of the act is judicially determined bv the Su¬ 
preme Court. You will accordingly take no steps to exclude 
unregistered holding companies from the use of the mails. 

JAMES A. FARLEY, 

Postmaster General. 

i 

(The Postal Bulletin, Washington, December 5, |l935). 

(Note.) | 

Exhibit F same as Exhibit attached to Answer bf Plain¬ 
tiff to Defendants’ Motion for a Stay, etc. j 

i 

i 

80 Exhibit G. j 

j 

In the District Court of the United States for the Southern 

District of New York. 

i 

I 

I 

In Equity. j 

i 

i 

No. E 81-378. i 

I 

j 

Securities and Exchange Commission, Plaintiff, 

vs. j 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Pjower & 
Light Corporation, United Gas Corporation, Defendants; 
and Power Securities Corporation, Idaho Pow^r Com¬ 
pany, Utah Power & Light Company, United Ga^ Public 
Service Company, Houston Gulf Gas Company, TJjie Mon¬ 
tana Power Company, Nebraska Power Company, Pa¬ 
cific Power & Light Company, Lehigh Power Securities 
Corporation, Appalachian Electric Power Compahy, The 
Ohio Power Company, The Scranton Electric Cofnpany, 
Atlantic City Electric Company, The Washington^ Water 
Power Company, Pennsylvania Power & Light Company, 
Easton Consolidated Electric Company, Intervening De¬ 
fendants. i 
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Amended and Supplemental Bill of Complaint . 

To the Honorable the Judges of the District Court of the 
United States for the Southern District of New York, 
Sitting in Equity: 

The Securities and Exchange Commission brings this 
civil suit in Equity by its solicitors, John J. Burns, General 
Counsel, and Robert H. Jackson, Special Counsel, against 
Electric Bond and Share Company, American Gas and Elec¬ 
tric Company, American Power & Light Company, Electric 
Power & Light Corporation, National Power & Light Com¬ 
pany, United Gas Corporation, Power Securities Corpora¬ 
tion, Idaho Power Company, Utah Power and Light Com¬ 
pany, United Gas Public Service Company, Houston Gulf 
Gas Company, The Montana Power Company, Nebraska 
Power Company, Pacific Power and Light Company, and 
Lehigh Power Securities Corporation, and respectfully rep¬ 
resents to this Honorable Court as follows: 

I. 

That on November 26th, 1935, the plaintiff filed its orig¬ 
inal bill of complaint herein. That on December 6th, 1935, 
an order was entered by this court in this cause granting 
leave to Appalachian Electric Power Company, The 
81 Ohio Power Company, The Scranton Electric 
Company, Atlantic City Electric Company, Power 
Securities Corporation, Idaho Power Company, Utah 
Power and Light Company, United Gas Public Service 
Company, Houston Gulf Gas Company, The Montana Power 
Company, Nebraska Power Company, Pacific Power and 
Light Company, the Washington Water Power Company, 
Lehigh Power Securities Corporation, Pennsylvania Power 
and Light Company, and Easton Consolidated Electric 
Company to intervene herein as parties defendant and to 
file answers and cross-bills to plaintiff’s bill of complaint. 
That plaintiff seeks no relief against intervenors, Appa¬ 
lachian Electric Power Company, The Ohio Power Com¬ 
pany, The Scranton Electric Company, Atlantic City Elec¬ 
tric Company, The Washington Water Power Company, 
Pennsylvania Power & Light Company, and Easton Con¬ 
solidated Electric Company, for reasons hereinafter ap¬ 
pearing. 
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1) That the following terms, wherever theyj appear 
herein, are used in the sense defined by Section 2(g) of the 
Act: Public utility company; electric utility company; gas 
utility company; holding company; subsidiary cbmpany; 
holding company system; affiliate; registered holding com¬ 
pany ; security; voting security; utility assets; service con¬ 
tract; sales contract; construction contract. 

2) That the term “defendants” when used in this com¬ 
plaint, except when the context otherwise indicatesj means: 

Electric Bond and Share Company, j 

American Gas and Electric Company, j 

American Power & Light Company, 

Electric Power & Light Corporation, 

National Power & Light Company, 

United Gas Corporation, 

Power Securities Corporation, 

Idaho Power Company, j 

Utah Power & Light Company, j 

United Gas Public Service Company, j 

Houston Gulf Gas Company, 

The Montana Power Company, 

Nebraska Power Company, 

Pacific Power & Light Company, and 
Lehigh Power Securities Corporation. 

i 

S2 III. ! 

| 

That it appears to the plaintiff Commission that the de¬ 
fendants and each of them since December 1, 1935 have 
engaged, are now engaged and will continue to engage in 
acts and practices which constitute and will constitute a 
violation of the provisions of the Public Utility Act pf 1935 
and of the rules, regulations and orders thereunder, and 
the plaintiff therefore brings this suit in its own right pur¬ 
suant to section 18 (f) and section 18 (g) of Title I of the 
said Act, for the purpose of enjoining and restraining the 
defendants from violating the provisions of sectioh 4 (a) 
(1), (2), (3), (4), (5), and (6) of the Act and for the pur¬ 
pose of requiring the defendants to register pursuant to the 
provisions of section 5 of the Act. That jurisdiction jof this 
suit is conferred upon this Honorable Court by section 25 
of the Act. 
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IV. 

That each of the defendants is a duly organized and ex¬ 
isting corporation, their respective States of Incorpora¬ 


tion being: 

Defendant.! State of Incorporation. 

Electric Bond and Share Company. New York 

American Gas and Electric Company New York 

American Power & Light Company. . Maine 

Electric Power & Light Corporation ... Maine 

National Power & Light Company New Jersey 

United Gas Corporation..Delaware 

Power Securities Corporation New Hampshire 

Idaho Power Company. Maine 

Utah Power & Light Company. Maine 

United Gas Public Service Company . . Delaware 

Houston Gulf Gas Company Delaware 

The Montana Power Company. . . New Jersey 

Nebraska Power Company. Maine 

Pacific Power & Light Company. Maine 

Lehigh Power Securities Corporation . Delaware 


That none of the defendants has made application to the 
Securities and Exchange Commission (a) under section 2 
(a) (7) (b) of the Act for an order declaring that it is not 
a holding company within the meaning of said Act, or (b) 
under section 3(a) or any other section of the Act, for an 
order exempting it from any provision of the Act, and that 
the Commission has made no such order. That none of said 
defendants has registered with the Securities and Ex¬ 
change Commission pursuant to Section 5 of the Act: 
S3 and that the defendants have advised and notified 
the Commission that they will not register pursuant 
to section 5 of the Act. 

V. 

That each of the defendants, American Power & Light 
Company, American Gas and Electric Company, Electric 
Power & Light Corporation, United Gas Corporation, Na¬ 
tional Power & Light Company, Power Securities Corpora¬ 
tion, Idaho Power Company, Utah Power and Light Com¬ 
pany, United Gas Public Service Company, Houston Gulf 
Gas Company, The Montana Power Company, Nebraska 
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Power Company, Pacific Power and Light Comphny, and 
Lehigh Power Securities Corporation is a holding (jompany 
as defined by section 2 (a) (7) (A) of the Act, in| that, it 
owns, controls or holds with power to vote ten percentum 
or more of the outstanding securities of one or more com¬ 
panies which are public utility companies within th]e mean¬ 
ing of section 2 (a) (3), (4) and (5) and that defendant, 
Electric Bond and Share Company is a holding company 
as defined by section 2 (a) (7) (A) of the Act in that it 
owns, controls or holds with power to vote ten percentum 
or more of the outstanding voting securities of thejdefend- 
ants American Gas and Electric Company, America^ Power 
& Light Company, Electric Power & Light Corporation and 
National Power & Light Company, each of which is a hold¬ 
ing company within the meaning of the said Act. j 

VI. 

That Electric Bond and Share Company is the top hold¬ 
ing company in a holding company system, commonly known 
and sometimes hereinafter referred to as the Electric Bond 
and Share System, and which system includes allj of the 
other defendants, as well as many other corporations. That 
the defendants American Gas & Electric Company,! Amer¬ 
ican Power & Light Company, Electric Power & Lig^it Core 
poration, and National Power & Light Company arb inter¬ 
mediate holding companies in the Electric Bond an4 Share 
System. Each such intermediate holding company, together 
with its subsidiary holding companies and public! utility 
companies, is likewise a holding company system, commonly 
known and sometimes hereinafter referred to, respectively, 
as the American Gas & Electric System, the American 
Power & Light System, the Electric Power & Light 
84 System, and the National Power & Light System. 

That the defendants The Montana Powei 1 Com¬ 
pany, Nebraska Power Company, and Pacific Power Light 
Company are subsidiaries of the defendant American 
Power & Light Company and are included within the Amer¬ 
ican Power & Light System. i 

That the defendants, United Gas Corporation, Unitpd Gas 
Public Service Company, Houston Gulf Gas Company, Utah 
Power & Light Company, Power Securities Corporation, 
and Idaho Power Company are all subsidiaries of thp Elec- 


i 
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trie Power & Light Corporation and included within the 
Electric Power & Light System. 

That the defendant Lehigh Power Securities Company is 
a subsidiary of National Power & Light Company and in¬ 
cluded within the National Power & Light System. 

That defendant Electric Bond and Share Company, 
through its stockownersliip in and control of the defend¬ 
ants, American Power and Light Company, American Gas 
and Electric Company, Electric Power and Light Corpora¬ 
tion and National Power and Light Company owns and 
controls electric and gas utility companies which are sub¬ 
sidiaries, as defined by the Act, of the defendants American 
Gas and Electric Company, American Power and Light 
Company, Electric Power and Light Company or National 
Power and Light Company, and which own and operate 
electric utility assets and gas utility assets. 

That the operating revenues of the Electric Bond and 
Share system are primarily derived from the sale of natural 
and manufactured gas and electric energy. 

That the electric customers of the Electric Bond and 
Share system number over 2,300,000 and its revenues are 
derived from properties located in 32 states of the United 
States. 

That its electric properties are generally divided and 
grouped in seven large interconnected interstate groups 
which transmit annually a total of approximately 13,000,- 
000,000 kilowatt hours of electric energy, about 3,000,000,- 
000 of which are transmitted across state lines. 

That its gas properties form interconnected inter- 
S5 state systems for the production and transmission 
of manufactured and natural gas. That the gas utili¬ 
ties of the system operate in fifteen states and one foreign 
country; that the producing properties of this system em¬ 
brace approximately 1,428,000 acres of gas fields; that the 
system owns or controls more than nine thousand miles of 
pipe lines used in the transmission of gas; that the system 
serves in excess of 450,000 customers; and that the yearly 
production of the system amounts to more than two hun¬ 
dred billioni cubic feet of natural and manufactured gas, 
in excess of sixty billion of which are transported across 
state lines. 

That the outstanding stock of the Electric Bond and 
Share Company is owned by more than 130,000 stockhold- 
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ers located in every state of the United States, in each of 
its possessions and in many foreign countries. ! 

VII. | 

That the defendants are now doing and will icontinue 
to do the following acts forbidden to unregistered! holding 
companies by the provisions of section 4 (a) of the Act, as 
hereinafter more particularly set forth: 

1.) That since December 1, 1935, directly or indirectly, 
each and all of the defendants have engaged and ^vill con¬ 
tinue to engage in selling, transporting, transmitting, or 
distributing natural or manufactured gas and electric 


energy and have owned or operated and will continue to 
own or operate utility assets for the transportation trans¬ 
mission, or distribution of, natural or manufactured gas or 
electric energy, in interstate commerce, as forbidden to un¬ 
registered holding companies by section 4(a) (1^ of the 
Act. 


2. ) That directly or indirectly defendants Electric Bond 
and Share Company and American Gas and Electric Com¬ 
pany have negotiated and entered into by use of the mails 
or means or instrumentalities of interstate commerce serv¬ 
ice, sales and construction contracts, within the meaning of 
section 2 (a) (18), (19) and (20), undertaking to perform 
service, sales and construction work for, and to sdll goods 
to, public utility companies or holding companies a^d in the 
normal course of business since December 1, 19.i>5, have 

continuously engaged and will continue to! engage, 
86 either in their own names or through whollV owned 
subsidiaries, by use of the mails or means or instru¬ 
mentalities of interstate commerce, in taking steps in the 
performance of such contracts, or similar contracts, sim¬ 
ilarly entered into, as forbidden to unregistered I holding 
companies by section 4 (a) (2) of the Act. 

3. ) That directly or indirectly each of the defendants 
has distributed or made public offerings for said or ex¬ 
change, and will continue as its business needs require to 
distribute or make public offerings for sale or exchange 
of its securities or the securities of its subsidiary companies 
or affiliates, by use of the mails or means or instrumen¬ 
talities of interstate commerce; and have sold and jvill con- 
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tinue to sell as its business needs require such securities 
having’ reason to believe that such securities, by use of the 
mails or means or instrumentalities of interstate commerce, 
will be distributed or made the subject of public offerings, 
as forbidden to unregistered holding companies by section 
4 (a) (3) of the Act. 

4. ) That directly or indirectly each of the defendants, bv 
use of the mails or means or instrumentalities of interstate 
commerce, has acquired or negotiated for, and will continue 
as its business needs require to acquire, or negotiate for 
the acquisition of securities of its subsidiary companies or 
affiliates, or of public utility or holding companies, as for¬ 
bidden to unregistered holding companies bv section 4 (a) 
(4) of the Act. 

5. ) That since December 1, 1935, the defendants Electric 
Bond & Share Company and American Gas & Electric Com¬ 
pany, in doing the acts described in sub-paragraph (2) of 
this paragraph, and all of the defendants in doing the acts 
described in sub-paragraphs (1), (3), and (4) of this para¬ 
graph have engaged, and will continue to engage, in busi¬ 
ness in interstate commerce, as forbidden to unregistered 
holding companies by Section 4 (a) (5) of the Act. 

6. ) That directly or indirectly each and all of the de- 
fendants own, control, or hold with power to vote securi¬ 
ties of subsidiary companies which sell, transport, transmit, 
or distribute natural or manufactured gas or electric energy 
and which owpa and operate utility assets for the transpor¬ 
tation, transmission, or distribution of natural or 

87 manufactured gas or electric energy, in interstate 
commerce, as forbidden to unregistered holding com¬ 
panies by section 4 (a) (6) of the Act. 

7. ) That directly or indirectly defendant Electric Bond 
and Share Company owns, controls, or holds with power 
to vote all of the outstanding securities of one or more 
subsidiary companies which, in the ordinary course of their 
business, by use of the mails or means or instrumentalities 
of interstate commerce, are engaged in taking steps in the 
performance of service, sales or construction contracts, 
undertaking to perform services or construction work for 
or sell goods to public utility companies or holding com¬ 
panies, as forbidden to unregistered holding companies by 
section 4 (a) (6) of the Act. 
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VIII. I 

i 

1. ) That defendant Electric Bond and Share Company 

owns voting securities of the defendants America^ Gas and 
Electric Company, American Power & Light Company, Elec¬ 
tric Power & Light Corporation, United Gas Corporation 
and National Power & Light Company in the following 
amounts: j 

A. 846,985 shares of the common stock of defendant 
American Gas and Electric Company, constituting 17.51 
per centum of the voting securities of said company. 

B. 51,840 shares of the $5 Preferred Stock and 937,213 

shares of the common stock of defendant Americajn Power 
& Light Company, constituting 20.77 per centuiii of the 
voting securities of said company. j 

C. 485 shares of the $7 Preferred Stock and jl,976,638 

shares of the common stock of defendant Electric Power 
& Light Corporation, constituting 47.20 per eentujn of the 
voting securities of said company. j 

D. 752,666 shares of common stock of defendant United 
Gas Corporation, constituting 7 per centum of the voting 
securities of said company. Defendant Electric fower & 
Light Corporation owns 884,610 shares of the $/j Second 
Preferred Stock and 3,795,086 shares of the common stock 
constituting 61.58 per centum of the voting securities of 

said company. j 

88 E. 2,540,438 shares of the common stock of de¬ 
fendant National Power & Light Company' consti¬ 
tuting 46.56 per centum of the voting securities | of said 

company. | 

i 

i 

2. ) That defendant Electric Bond and Share Cjompany 
owns all the capital stock of Ebasco Services Incorporated 
which, in turn, owns all the capital stock of Phoenix Engi¬ 
neering Corporation, and Two Rector Street Corporation. 

IX. | 

1.) That defendant American Gas and Electric Company 
owns all or substantially all the voting securities of j the fol¬ 
lowing public utility companies, which are also holding com¬ 
panies : j 

A. Atlantic City Electric Company, which in tufn owns 
50 per centum of the voting securities of Deepwater Oper¬ 
ating Company, a public utility company. 
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B. The Ohio Power Company, which in turn owns 50 
per centum of the voting securities of Beech Bottom Power 
Company, Inc., a public utility company. 

C. The Scranton Electric Company, which in turn owns 
50 per centum of the voting securities of Stanton Operating 
Company, a public utility company. 

D. Appalachian Electric Power Company, which in turn 
owns all of the voting securities of Kentuckv and West Vir- 
ginia Power Company, Inc., and Kingsport Utilities, Inc., 
both public utility companies. 

2.) That defendant American Gas and Electric Com¬ 
pany owns all or substantially all of the voting securities 
of the following public utility operating companies: 

A. Indiana General Service Company. 

B. Indiana and Michigan Electric Company. 

C. Wheeling Electric Company. 

D. Southern Ohio Public Service Company. 

X. 

1. ) That defendant American Power & Light Company 

owns all or substantiallv all of the voting securities 
89 of the following public utility companies which are 
also holding companies: 

A. Defendant Montana Power Company which in turn 
owns all or substantiallv all of the voting securities of Idaho 
Transmission Company, a public utility company. 

B. Defendant Nebraska Power Company which in turn 
owns all or substantially all of the voting securities of Citi¬ 
zen’s Power and Light Company, a xmblic utility company. 

C. Defendant Pacific Power and Light Company which 
in turn owns all or substantiallv all of the voting securities 
of Inland Power and Light Company, a public utility com¬ 
pany. 

D. The Washington Water Power Company, which in 
turn owns all or substantially all of the voting securities 
of Chelan Electric Company, a public utility company. 

2. ) That defendant American Power & Light Company 
owns all or substantiallv all of the voting securities of the 
following public utility companies: 
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A. Central Arizona Light & Power Co. j 

B. Florida Power and Light Company. j 

C. Kansas Gas and Electric Company. j 

D. Minnesota Power and Light Company. j 

E. Montana Power Gas Company. j 

F. New Mexico Electric Service Company. j 

G. Northern Power Company. i 

H. Texas Electric Service Company. j 

I. Texas Power and Light Company. j 

J. Texas Public Utilities Corporation. j 

i 

I 

3.) That defendant American Power & Light Company 
owns 84.03% of the voting securities of Portland!Gas and 
Coke Company, 66.57% of the voting securities of (Superior 
Water, Light and Power Company and 67.63% ofj the vot¬ 
ing securities of Northwestern Electric Company, all pub¬ 
lic utility companies. 

i 

90 XI. | 

I 

1. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
defendant Power Securities Corporation, a holding com¬ 
pany. Defendant Power Securities Corporation pwns all 
or substantially’ all of the voting securities of the defend- 
ant Idaho Power Company, a public utility company and 
holding company. Idaho Power Company owns all or sub- 
stantiallv all of the voting securities of the Nevada Power 
Company and Salmon River Power & Light Company, both 
public utility companies. ! 

2. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
defendant Utah Power & Light Company, a holding com¬ 
pany and public utility company. That Utah I^ower & 
Light Company owns all or substantially all of tlije voting 
securities of the Utah Light & Traction Company, [Western 
Colorado Power Company, and Bountiful Light & Power 
Company, all public utility companies. ! 

3. ) That defendant Electric Power & Light Corporation 

owns all or substantially all of the voting securities of the 
following public utility operating companies: j 

A. Arkansas Power and Light Company. 

B. Louisiana Power and Light Company. 

C. Mississippi Power and Light Company. I 

D. New Orleans Public Service, Incorporated, i 


i 
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4.) That defendant Electric Power & Light Corporation 
owns 69.98%;of the voting securities of Dallas Power and 
Light Company, a public utility company, and 61.5S% of 
the voting securities of defendant United Gas Corporation, 
a public utility company and holding company, as here¬ 
inafter alleged. 

XII. 

1. ) That defendant United Gas Corporation owns all or 
substantially all of the voting securities of defendant 
United Gas Public Service Company, its principal sub¬ 
sidiary operating company, which in turn owns all or sub¬ 
stantially all of the voting securities of L T nited Production 
Company, Southern Gas and Fuel Company, Compania 

Mexicana de Gas, S. A., Southern Gas Utilities, Inc., 
91 Northern Texas Utilities Company, all public utility 
companies, and defendant Houston Gulf Gas Com¬ 
pany, a public* utility company and holding company. 

2. ) That defendant Houston Gulf Gas Company in turn 
owns all or substantially all of the voting securities of 
Houston Gas and Fuel Company, a public utility company. 

3. ) That defendant United Gas Corporation in addition 
to the above named companies, owns substantial amounts 
of the voting (securities of the following public utility com¬ 
panies in approximate percentages as follows: 

A. Mississippi River Fuel Corporation—47% 

B. El Paso Natural Gas Company—27% 

C. Natural Gas Company, Inc.—50% 

XIII. 

1.) That defendant National Power & Light Company 
owns all or substantially all of the voting securities of 
defendant Lehigh Power Securities Corporation, a holding 
company, which in turn owns voting securities of the fol¬ 
lowing public utility companies which are also holding 
companies: 

A. All or substantially all of the voting securities of 
Lehigh Valley Transit Company, which owns all or sub¬ 
stantially all of the voting securities of Easton Consoli¬ 
dated Electric Company. Easton Consolidated Electric 
Company in turn owns all or substantially all of the voting 
securities of Edison Illuminating Company of Easton, a 
public utility company. 
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B. 75.63% of the voting securities of Pennsylvania 
Power and Light Company, which owns all or substantially 
all of the outstanding voting securities of the following 
public utility companies: | 


(1) The Carlisle Gas and Water Company. 

(2) Columbia Gas Company. 

(3) Lehighton Electric Light and Power Company. 

(4) Pine Grove Electric Light, Heat and Poorer Com¬ 
pany. | 

(5) Shenandoah Light, Heat and Power Company. 

(6) Susquehanna Gas Company. j 


92 2.) That defendant National Power ahd Light 

Company owns all or substantially all of tljie voting 
securities of the following public utility companies: 

A. Birmingham Electric Light Company. 

B. Carolina Power and Light Company. 

C. Holston River Electric Company. 

D. Houston Lighting and Power Company. j 

E. Memphis Power and Light Company. j 

F. Roanoke River Power Company. 

G. Tennessee Public Service Company. | 

H. West Tennessee Power and Light Companyi 

3.) That defendant National Power and Light (jompany, 
in addition to the companies named above, also <^>wns ap¬ 
proximately 17 per cent of the outstanding voting securi¬ 
ties of the Memphis Natural Gas Company, a pipeline com¬ 
pany which transmits gas from Louisiana througlji Arkan¬ 
sas and Mississippi into Tennessee. i 

XIV. s 


That the following holding companies, which are mem¬ 
bers of the Electric Bond and Share System and are more 
specifically described in paragraphs IX, X and Xjll here¬ 
of, have not been included in paragraph two hereof as 
defendants: ! 

American Gas and Electric System. 

Appalachian Electric Power Company 
The Ohio Power Company 
The Scranton Electric Company 
Atlantic City Electric Company 


i 
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American Power and Light System . 

Washington Water Power Company 

National Power and Light System. 

Pennsylvania Power and Light Company 
Lehigh Valley Transit Company 
Easton Consolidated Electric Company 

That said companies have been omitted from the list of 
defendants in paragraph two hereof, by reason of the fol¬ 
lowing: On November 29, 1935, the plaintiff, Securities 
and Exchange Commission, acting pursuant to the author¬ 
ity conferred upon it by Section 3(a) of the Act, adopted 
a rule known as rule 3 A-2, a copy of which rule is attached 
hereto, marked “Exhibit A” and made a part here- 
93 of. Said rule, subject to the time limitations therein 
specified, exempts the holding companies of the 
classes therein described from any obligation, dutv or lia- 
bility imposed by the Act. From the information now avail¬ 
able to the plaintiff it appears to said plaintiff that said 
Appalachian Electric Power Company, The Ohio Power 
Company, The Scranton Electric Company, Atlantic City 
Electric Company, Washington Water Power Company, 
Pennsylvania Power and Light Company, Lehigh Valley 
Transit Company Company and Easton Consolidated Elec¬ 
tric Company are companies which are included within 
one or more of the classes of companies specified in said 
rule and are, therefore, now exempt, under the terms of 
said rule, from any obligation, duty or liability imposed 
by the Act, and specifically are by said rule exempt from 
the requirement of registration under Section 5 of the Act. 

XV. 

1.) That eac f h of the operating electric utility companies 
included within the Electric Bond & Share System is en- 
gaged in the business of generating or receiving electric 
energv and delivering and distributing such electric energv 
for sale. That a large amount of the electric energy gen¬ 
erated and received by the electric utility companies in 
the svstem is transmitted in interstate commerce from 
the state in which it is generated to the states in which 
it is distributed and consumed. That manv of the electric 
utility companies in the Electric Bond & Share System 
own, or lease and operate, utility assets for the transmis- 
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sion of, or take part in the transmission of, large amounts 
of electric energy in interstate commerce. That many of 
the electric utility companies in the system owip or lease 
and operate, electric power lines which cross stjate lines, 
and that such companies transmit in interstate (pommerce 
energy generated in one state to other states jin which 
such energy is delivered, distributed and consumled. That 
many of the electric utility companies in the system own 
or lease and operate power lines over 'which such com¬ 
panies transmit electric energy generated in onq state to 
the borders of such state, and that at such borders, these 
power lines are connected with the power lines of electric 
utility companies operating in contiguous states, 
94 where such electric energv is delivered, distributed 
and consumed. That many of the elective utility 
companies in the Electric Bond & Share Systenj receive 
electric energy in one state which has been generated in 
and transmitted from another state, and distribute and 
deliver such electric energy for consumption in 1}he state 
in which it is received. j 

That electric energy which is transmitted in interstate 
commerce and across state lines is herein for convenience 
referred to as “interstate electric energv” and that the 
generation, receipt, transmission, delivery, or distribution 
of electric energy is herein for convenience referred to as 
“handling”. That, during the year 1933, (a) t^ie total 
quantity of all electric energy handled by each operating 
electric utility company in the Electric Bond & Sh^re Sys¬ 
tem, (b) the quantity of interstate electric energy’handled 
by each such company, and (c) the ratio of the interstate 
electric energy handled by each such company to th6 aggre¬ 
gate amount of electric energy handled by such company 
was as follows: j 

Total i 

Quantity Interstate 
of Electric Electric ' Ratio 

Energy Energy Interstate 
Handled Handled | Handled 
(1000 (1000 to 

Kilowatt Kilowatt I Total 

Company. Hours). Hours). Handled. 

American Gas & Electric System j 

Atlantic City Electric Co. 193,920 . j .... 

(Includes energy supplied by Deep Water j 

Operating Company) 

Appalachian Electric Power Co. 1,348,491 982,370 72.8 

(Includes Kentucky-West Virginia Power 
Co. and Kingsport Utilities, Inc.) 

Indiana General Service Co. 130,085 . j - 


i 
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Company. 

Indiana & Michigan Electric Co. 

Ohio Power Co. 

(Includes energy supplied by Beech Bot¬ 
tom Power Co., Southern Ohio Public 
Service Co. and Ohio State Power Co.) 

Scranton Electric Co. 

(Includes energy supplied by Scranton 
Operating Company) 

Wheeling Electric Co. 

American Power & Light System 

Central Arizona Light & Power Co. 

Florida Power <fc Light Co. 

Kansas Gas & Electric Co. 

Minnesota Power & Light Co. 

Montana Power Co.. 

(Includes Idaho Transmission Co.) 

Nebraska Power Co. 

(Includes Citizens Power & Light Co.) 

New Mexico Electric Service Co. 

Northern Power Co. 

Northwestern Electric Co. 

Pacific Power & Light Co. 

(Includes Inland Power <fc Light Co.) 

Superior Water, Light <fc Power Co. 

Texas Electric Service Co. 

Texas Power & Light Co. 

Texas Public Utilities Corp. 

Washington Water Power Co. 

95 

Electric Power & Light System 

Arkansas Power <fc Light Co. 

Dallas Power & Light Co. 

Louisiana Power Light, Co. 

Mississippi Power & Light Co. 

New Orleans Public Service, Inc. 

Utah Power & Light Co..... ^ . 

(Includes Utah Light and Traction Com¬ 
pany) 

Western Colorado Power Co. 

Idaho Power Co.. 

Salmon River Power <fc Light Co. 

Nevada Power Co. 

Bountiful Light & Power Co. 

National Power & Light System 

Birmingham Electric Co. 

Carolina Power & Light Co. 

Holston River Co. 

Houston Lighting & Power Co. 

Pennsylvania Power <fc Light Co.... 

(Includes Lehighton Electric Light and 
Power Co., Carlisle Gas and Water Co. 
and Pinegrove Electric Light Heat and 
Power Co., and energy supplied by Scran¬ 
ton Operating Co. and Canestoga Trans¬ 
mission Co.) 

Memphis Power & Light Co. 

Tennessee Public Service Co. 

West Tennessee Power & Light Co. 


Total 
Quantity 
af Electric 

Interstate 

Electric 

Ratio 

Energy 

Energy 

Interstate 

Handled 

Handled 

Handled 

(1000 

(1000 

to 

Kilowatt 

Kilowatt 

Total 

Hours). 

Hours). 

Handled. 

4S7,239 

364.095 

74.7 

1,S04,945 

SSS.244 

49.2 


240.555 


92.040 

9,270 

10.1 

76.137 


• • • • 

1S7.4S4 


■ • m m 

225,142 

7,411 

3.3 

306,679 

30.747 

10 0 

889,412 

17.SS6 

2.0 

314.903 

24.45S 

7.S 

2.020 


• • • • 

IS,396 

IS,396 

100.0 

266.944 

123,543 

46.3 

327.033 

50,725 

15.5 

12.6S5 

12,351 

97.4 

399,417 


• • • • 

492,276 


• • t • 

1,740 


• • • • 

652,SS2 

209,663 

32.1 

295,SOI 

1S4.007 

62.2 

210,132 


• • • • 

530.646 

309,822 

5S.4 

132,668 

126,559 

95.4 

296,420 


• • • • 

4S6.101 

242,159 

49.S 

20,212 


• • • • 

402,652 

16,390 

4.1 

626 


• • • • 

441 

441 

100.0 

S12 


• • • • 

196,012 



969,965 

572,770 

59.1 

1,223 


• • • • 

442,878 


• • • • 

1,575,S96 

43,435 

2.8 


169,511 

752 0.4 

90,238 

S9,S21 99.5 

16,066 
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That at the present time, the ratio of the interstate elec¬ 
tric energy handled by each of the foregoing electric utility 
companies to the aggregate amount of electric energy han¬ 
dled by it is substantially the same as, or in excess of, 
such ratio during the year 1933, as hereinabove j alleged. 

2.) That each of the gas utility companies included 
within the Electric Bond and Share System is engaged in 
the business of manufacturing or extracting gas land de¬ 
livering and distributing such gas for sale. Thatj a large 
amount of the natural and manufactured gas extracted or 
manufactured by the gas utility companies in tliej system 
is transmitted in interstate commerce from the state in 
which it is extracted or manufactured to the states pi which 
it is distributed and consumed. That manv of [the gas 
utility companies in the system own or lease and joperate 
utility assets for the transmission of or take parj: in the 
transmission of large amounts of natural and ipanufac- 
tured gas in interstate commerce. That the following com¬ 
panies in the Electric Bond and Share System transmit 
or take part in the transmission of natural and manufac¬ 
tured gas in interstate commerce: j 

i 

A. Electric Power & Light System .—That defendant 
United Gas Corporation, a member of the Electric! Power 
& Light Svstem, through its subsidiarv, the defendant 

V? » 7 c %> 7 

United Gas Public Service Company, morej specif- 
96 ically described in paragraph XII hereof, o\yns and 
operates an interconnected interstate svsfem of 
pipe-lines which are used in the transmission of a substan¬ 
tial amount of natural and manufactured gas in interstate 
commerce through the states of Florida, Alabama, jMissis- 
sippi, Louisiana and Texas. That in addition, thejfollow- 
ing subsidiaries of United Gas Corporation, more!specif¬ 
ically described in paragraph XII hereof, own and operate 
utility assets for the transmission of and transmit pr take 
part in the transmission of substantial amounts of 1 2 manu¬ 
factured or natural gas in interstate commerce: 

(1) Mississippi River Fuel Corporation, which ovfns and 

operates an interstate pipe-line carrying large quantities 
of natural gas in interstate commerce from fields in Louis¬ 
iana to Missouri. ! 

(2) El Paso Natural Gas Company, which ow^s and 
operates an interstate interconnected system of pipe-lines 
used in the transmission of a substantial amount pf nat- 

i 
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nral and manufactured gas in interstate commerce from 
New Mexico into Texas, Arizona and the Republic of 
Mexico. 

(3) Consolidated Gas Utilities Company, which owns 
and operates an interconnected system of pipe-lines used 
in the transmission of a substantial amount of natural and 
manufactured gas in interstate commerce from Texas into 
Oklahoma and Kansas. 

B. American Poiuer & Light System .—That the follow¬ 
ing subsidiary gas utility companies of the American 
Power & Light Company, which are more specifically de¬ 
scribed in paragraph X hereof, own and operate utility 
assets for the transmission of natural or manufactured 
gas in interstate commerce, and transmit or take part in 
the transmission of substantial amounts of natural or 
manufactured gas in interstate commerce: 

(1) Portland Gas and Coke Company, which transmits 
substantial amounts of gas, natural or manufactured, in 
interstate commerce from Oregon to Washington. 

c o 

(2) Superior Water, Light and Power Company, which 
transmits substantial amounts of gas, natural or manufac¬ 
tured, from Minnesota to Wisconsin. 

(3) Central Arizona Light and Power Company, which 
receives and distributes in Arizona substantial amounts of 
natural gas produced in New Mexico. 

97 XVI. 

1.) That defendant Electric Bond and Share Company 
organized the defendants American Power & Light Com¬ 
pany, Electric Power & Light Corporation, National Power 
& Light Company and American Gas and Electric Com¬ 
pany for the purpose and with the intention of employing 
said corporations as its corporate instrumentalities for 
the acquisition, financing and control of public utility 
companies; that at the time of the organization of the 
aforesaid defendant corporations, defendant Electric 
Bond and Share Company acquired by subscription and 
purchase or in exchange for property, voting securities of 
said corporations in an amount sufficient to enable it to 
dominate and control the affairs of said corporations, and 
has ever since retained voting securities in an amount 
sufficient to insure such domination and control. That de- 
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fendant Electric Bond and Share Company has ip fact at 
all times completely dominated and controlled all! the cor¬ 
porate activities of said defendants. That defendant Elec¬ 
tric Bond and Share Company caused its own directors 
and executive officers to be elected directors an(jl officers 
of each of said defendants, with the exception of American 
Gas and Electric Company, at the time of its Organiza¬ 
tion, and that this substantial identity of directors and 
executive officers continued until after the passage of the 
Public Utility Holding Company Act of 1935; that shortly 
after the passage of the Act, defendant Electric riond and 
Share Company, caused the then officers and directors of 
said defendants, with the exception of American Gas and 
Electric Company, to resign and elected other executive 
officers of the Electric Bond and Share Company System 
in their stead, so as to terminate the substantial!identity 
of directors and executive officers previously existing, but 
so as to continue in control of said defendants, a jnanage- 
ment completely subject to the domination and control of 
the defendant Electric Bond and Share Compan^. That 
the officers and directors of all of said defendant compa¬ 
nies, including American Gas and Electric Company, have 
at all times been and now are persons designated by Elec¬ 
tric Bond and Share Company, and who, by virtue of their 
relations with Electric Bond and Share Company, kre sub¬ 
ject to its direction and control. j 

98 2.) That some time subsequent to the organiza¬ 

tion of the defendants American Power & Light 
Company, Electric Power & Light Corporation zpd Na¬ 
tional Power & Light Company, defendant Electric Bond 
and Share Company prepared and adopted a standard 
form of service contract, hereinafter more particularly 
described, and through the exercise of its control over 
said defendants, caused them to enter into such contracts 
with it. Pursuant to said contracts, defendant Electric 
Bond and Share Company undertook to perform jmd did 
perform for said defendants substantially all the activities 
necessary to the conduct of their corporate business and 
functions. That some time subsequent to the passage of 
the Act, defendant Electric Bond and Share Company 
caused to be organized Ebasco Services Incorporated, all 
of the outstanding capital stock of which is owped and 
held by Electric Bond and Share Company. That ^lectric 
Bond and Share Company thereupon assigned to (Ebasco 

I 


i 
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Services Incorporated all of its right, title and interest in 
the service contracts hereinabove referred to. That sub¬ 
sequent to tht? date of such assignments, Electric Bond and 
Share Company, acting through Ebaseo Services Incor¬ 
porated, has continued to perform all of the services which 
it undertook to perform in said service contracts. 

3. ) That the defendants American Power & Light Com¬ 
pany, Electric Power & Light Corporation, National Power 
& Light Company and American Gas and Electric Com¬ 
pany own all or substantially all of the voting securities 
of public utility operating companies and of holding com¬ 
panies which in turn own all or substantially all of the 
outstanding voting securities of public utility operating 
companies, all as more specifically alleged in paragraphs 
IX, X, XI, XII and XIII hereof. That the securities so 
owned by said defendants were either transferred to them 
by Electric Bond and Share Company or were purchased 
by them at the instance of the Electric Bond and Share 
Company. That said defendants perform no functions 
with respect to the public utility and holding companies 
thus owned, except to serve as mediums through which 
defendant Electric Bond and Share Company may publicly 
finance the operations of the subsidiary public utility com¬ 
panies of the Electric Bond and Share System, and 

through which defendant Electric Bond and Share 
99 Company, with a comparatively small investment of 

its own, may dominate and control the operations 
of these subsidiary public utility companies. That since 
their organization by it, defendant Electric Bond and 
Share Company has effectively used said defendants as 
instrumentalities for completely dominating and control¬ 
ling the operations of the public utility companies of the 
system. That as a consequence of this domination and 
control, all important questions of business policy and per¬ 
sonnel arising in the operations of the public utility com¬ 
panies of the Electric Bond and Share System are deter¬ 
mined by defendant Electric Bond and Share Company, 
and all of these subsidiary public utility companies are 
controlled and operated as component members of a single 

svstem. 

* 

4. ) That defendant Electric Bond and Share Company 
has also for many years controlled and directed, and now 
continues to control and direct the operations of the sub- 









I 
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sicliarv public utility companies of the system, otjlier than 
subsidiaries of American Gas and Electric Company, by 
means of supervisory services rendered to these subsidiary 
public utility companies; that defendant Electric Bond and 
Share Company has adopted a standard form o^ service 
contract for public utility companies, hereinafter more 
particularly set forth, covering all important aspects of 
the operations of its subsidiary public utility companies; 
that it has caused all or substantially all of its subsidiary 
public utility companies in the United States, ot^ier than 
subsidiaries of American Gas and Electric Company, to 
negotiate and enter into such service contracts, ip accord¬ 
ance with which defendant Electric Bond and Shaire Com¬ 
pany has maintained an elaborate service organization 
through which it has in fact regularly and continuously 
performed all the services set forth in the standarct service 
contract, and other services as well, for these public utility 
companies. That subsequent to the passage of the Public 
Utility Holding Company Act of 1935 and the organization 
of Ebasco Services Incorporated, as hereinabove alleged, 
Electric Bond and Share Company assigned to Ebasco 
Services Incorporated its service contracts with spid sub¬ 
sidiary public utility companies. That either in jits own 
name or through Ebasco Services, Incorporated, defendant 
Electric Bond and Share Company now continues pnd will 
continue, to perform all the services set forth in the 
100 standard form of service contract and mapy other 
services for all or substantially all of its subsidiary 
public utility companies in the United States, other than 
subsidiaries of American Gas and Electric Company, and 
continues and will continue thus to supervise, direct, and 
control in all important aspects, the operations c|f these 
subsidiary public utility companies. | 

5.) That defendant Electric Bond and Share Company, 
by means of its voting control, its supervisory services, 
and other means, as hereinabove set forth, has coptrolled, 
supervised, and directed the business and affairs of its 
subsidiary public utility companies which are engaged in 
the interstate transmission of electric energy, and natural 
and manufactured gas, as hereinabove alleged; that de¬ 
fendant Electric Bond and Share Company has caused its 
subsidiary holding companies to purchase controlling in¬ 
terests in public utility companies in part for the purpose 
of facilitating and developing the interstate transmission 
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of natural and manufactured gas and electric energy; that 
defendant Electric Bond and Share Company has con¬ 
structed or caused its subsidiary utility companies to con¬ 
struct utility properties for the interstate transmission of 
gas and electric energy, has caused the purchase and con¬ 
struction of utility properties for the generation of elec¬ 
tric energy and the development of natural and manufac¬ 
tured gas to be transmitted in interstate commerce, and 
lias caused and facilitated the development of interconnec¬ 
tions between utility properties for the interstate trans¬ 
mission of gas and electric energy; and that by reason 
of these activities, defendant Electric Bond and Share 
Company, both in its own corporate capacity and through 
the corporate organizations of the other holding companies 
named defendants herein, is engaged and will continue to 
be engaged in the transmission in interstate commerce of 
electric energv and manufactured and natural gas. 

6. ) That defendant American Gas and Electric Com¬ 
pany actively dominates and controls its subsidiary public 
utility companies through its ownership of substantially 
all of their voting securities and through other means here¬ 
inafter set forth; that defendant American Gas and Elec¬ 
tric Company maintains a service organization through 

which it renders to all or substantially all of its sub- 
101 sidiary public utility companies, supervisory serv¬ 
ices covering all important aspects of their business 
operations; that defendant American Gas and Electric 
Company in rendering these services supervises, directs 
and controls the business, affairs and operations of its 
subsidiary public utility companies which are engaged in 
the transmission of electric energy in interstate commerce, 
as hereinabove alleged; that by virtue of these activities, 
defendant American Gas and Electric Company is itself 
actively engaged and will continue to be actively engaged 
in the interstate transmission of electric energy. 

7. ) That defendants, Power Securities Corporation, 
Idaho Power Company, Utah Power and Light Company, 
United Gas Public Service Company, Houston Gulf Gas 
Company, The Montana Power Company, Nebraska Power 
Company, Pacific Power and Light Company, and Lehigh 
Power Securities Corporation, are engaged in the inter¬ 
state transmission of electric energy or natural or manu¬ 
factured gas, either themselves or through the instrumen- 
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tality of public utility companies all or substantially all of 
whose voting securities are owned by said defendants. 

XVII. 

That the defendant Electric Bond and Share Company, 
in the ordinary course of its business, by constant use of 
the mails or means or instrumentalities of interstate com¬ 
merce is or will be continuously engaged, either in its own 
name or through the instrumentality of Ebascp Services, 
Incorporated, in the performance of the existing service 
contracts with American Power & Light Compan^, Electric 
Power & Light Corporation and National Pow^r & Light 
Company. That in said contracts, defendant Electric Bond 
and Share Company, in its own name or through Ebasco 
Services, Incorporated, for an agreed rate of Compensa¬ 
tion, based on the gross earnings of the supervised hold¬ 
ing company and its subsidiaries, undertakes to furnish 
and the supervised holding company agrees to Accept and 
pay for full and complete services of a management, finan¬ 
cial, auditing, engineering and secretarial nature. That 
more specifically such contracts provide: 

102 (1) As to Executive Officers .—That the Electric 

Bond and Share Company will lend the assistance of 
its executive officers to aid in the development \>f general 
policies and the solution of major problems arising in con¬ 
nection with the affairs and management of the Supervised 
holding company. 

(2) As to Officers and Directors .—That the Electric Bond 
and Share Company will make available its executives and 
other members of its organization for service aS directors 
and officers of the supervised holding company. 

(3) As to Office Accommodation and /S^a/f.^-That the 
Electric Bond and Share Company will provide office ac¬ 
commodation and staff personnel in New York for the 
transaction of business for the supervised holding com¬ 
pany. 

(4) As to Sponsors .—That the members of tlje staff of 
Electric Bond and Share Company will serve as sponsors, 
sponsor engineers, and sponsor accountants for the operat¬ 
ing subsidiaries of the supervised holding combanv, and 
will be available for consultation, advice and assistance in 
the interest of the systematic development and operation 
of the supervised holding company’s system as 4 whole. 

6—6655a 
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(5) As to Capital and Corporate Matters. —That the Elec¬ 
tric Bond and Share Company will assist in the drafting, 
printing, creation, issuance, listing, delivery, registration, 
transferring and retirement of the securities of the super¬ 
vised holding company, and assist in other important cor¬ 
porate actions. 

(6) As to Secretarial Service. —That the Electric Bond 
and Share Company will direct, to the extent desired or 
required, the calling of stockholders, directors and commit¬ 
tee meetings of the supervised holding company, will com¬ 
pile information and programs of action for such meetings, 
cooperate in the drafting of resolutions, and that the mem¬ 
bers of the Electric Bond and Share Company who are of- 
iicers of the supervised holding company will maintain rec¬ 
ords of and make notifications of actions taken at such 
meetings. 

(7) As to Tax Services. —That the Electric Bond and 
Share Company will advise as to accounting for Federal 
taxation: will handle the preparation and filing of tax re¬ 
turns and supporting schedules, will assist in presenting 
claims for refunds, abatements, and adjustments of taxes, 
will assist in cooperation with paying agents in accounting 
and reporting interest payments; will keep informed as to 
tax law, and will assist in the preparation and filing of 
state and local tax returns. 

(S) As to Financial Service. —That the Electric Bond 
and Share Company will advise upon permanent financing, 
will aid in obtaining temporary financing, and will arrange 
for the employment of temporary surplus cash. 

(9) As to Funds and Securities. —That the officers of 
Electric Bond and Share Company who are also officers of 
the supervised holding company will attend to the receipt 
and disbursement of funds, in connection with which Elec¬ 
tric Bond and Share Company will procure lists of stock¬ 
holders, do all the clerical work incident to the preparation 
and mailing of dividend checks, and arrange for the filing 
of governmenti reports; and that Electric Bond and Share 
Company will provide safety deposit facilities for such se¬ 
curities as are kept in New York and will transmit and 
deliver them as directed. 

(10) As to Accounting and Analysis. —That the Electric 
Bond and Share Company will do all bookkeeping, account¬ 
ing, and auditing work for the supervised holding company, 
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except annual or special audits which are made by outside 
auditors; and that Electric Bond and Sliare Com- 
103 pany will do all work incident to voucherinp for pay¬ 
ment of and pay invoices, reconcile bank! accounts, 
furnish the supervised holding company with I monthly 
statements thereof, and prepare anaylses of accbunts for 
the officers of the supervised holding company. ] 

i 

(11) As to Statistics and Reports. —That Electric Bond 
and Share Company will draft and submit to the super¬ 
vised holding company reports to be sent to stockholders, 
interested bankers, and financial publications; anp will sub¬ 
mit to the supervised holding company reports of interest 
concerning other public utility companies. 

(12) .4s to Security Listings. —That Electric ]j$ond and 

Share Company will prepare appropriate applications for 
the listing of securities on stock exchanges and will pre¬ 
pare periodical financial statements in connection there¬ 
with, and will assist in any hearings required by stock ex¬ 
change officers. ! 

(13) As to Subsidiary Holding Companies. —That Elec¬ 

tric Bond and Share Company when requested by tjie super¬ 
vised holding company will perform the same supervision 
and general services as hereinabove set forth for any of 
the subsidiary holding companies of the supervised hold¬ 
ing company. j 

(14) As to Security Sales. —That Electric Bpnd and 
Share Company, for an additional compensation ba^ed upon 
the amount of securities sold, will, except when qtherwise 
directed, take charge of the sale at wholesale of securities 
for the supervised holding company and its holding com¬ 
pany subsidiaries; supervise the preparation of mortgages, 
indentures and trust agreements; prepare and distribute 
statements for the information of interested public authori¬ 
ties, bankers and investors; be prepared to answer legiti¬ 
mate questions from investing interests; and will endeavor 
to maintain a favorable consideration by the investing pub¬ 
lic of the securities of the supervised holding company and 
its subsidiary holding companies. 

(15) That Electric Bond and Share for an additional 
compensation based upon the amount of securities ^old will 
direct sales of such stock of the supervised holding compa¬ 
nies and of its subsidiary holding companies as they wish 
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to sell to the consumers in the territory served by operat¬ 
ing subsidiaries. 

(16) That Electric Bond and Share Company will aid in 
the preparation of special reports required by state public 
utilities commissions and “blue skv” laws and for the 
qualification of securities as legal investments for savings 
banks, trustees, and other regulated financial institutions. 

(17) As to Acquisition and Exchange of Properties .— 
That Electric Bond and Share Company for an additional 
compensation will provide expert engineers, statisticians, 
auditors, accountants, and rate and corporate specialists to 
aid in the acquisition of new properties and companies, and 
aid in the sale or exchange of properties. 

(18) That for a compensation to be agreed upon, Elec¬ 
tric Bond and Share Company to the best of its ability will 
carry out any request for services not contemplated by the 
contract. 

XVIII. 

That the defendant Electric Bond and Share Company, 
in the ordinary course of its business, by constant use of 
the mails or means or instrumentalities of interstate com¬ 
merce, in its own name or through Ebasco Services, 
104 Incorporated, is and will be continuously engaged in 
taking steps in the performance of its existing serv¬ 
ice contracts with the utility companies in the Electric 
Bond and Share System. That in such contracts, defend¬ 
ant Electric Bond and Share Company, in its own name or 
through Ebasco Services, Incorporated, for an agreed rate 
of compensation based upon total monthly operating reve¬ 
nues, undertakes to render extensive services, and the oper¬ 
ating public utility agrees to accept such services and to 
pay for the same. That more specifically such contracts 
provide: 

1. As to Executive Officers. —That Electric Bond and 
Share Company will lend the assistance of its executive 
officers to aid in the development of general policies and 
the solution of major problems arising in connection with 
the operation and management of the supervised operating 
company. 

2. As to Supplying of Officers and Directors. —That Elec¬ 
tric Bond and Share Company will make available its execu- 
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lives and other members of its organization for Service as 
directors and officers of the supervised operating Company. 

3. As to Sponsors. —That Electric Bond and Sl^are Com¬ 
pany will provide one or more of its operating specialists 
to serve as sponsor for the supervised operating Company, 
which sponsor will visit the properties as frequently as may 
be necessary for a comprehensive knowledge of tilie situa¬ 
tion and local problems of the operating company« that one 
of the senior engineers of Electric Bond and Share Com- 
pany will serve as sponsor engineer for the supervised 
operating company in which capacity he will visit jits prop¬ 
erties from time to time; that one of the senior accountants 
of Electric Bond and Share Company will serve as sponsor 
accountant for the operating company in which !capacity 
he will maintain contact therewith through correspondence 
or bv visits. 

4. As to Capital and Corporate Matters. —That Electric 
Bond and Share Company will assist in the drafting, print¬ 
ing, creation, issuance, listing, delivery, registration, trans¬ 
ferring, and retirement of the securities of the supervised 
operating company; that Electric Bond and Shak*e Com¬ 
pany will advise with the officers and counsel of the super¬ 
vised operating company in administration of legal work. 

5. As to Secretarial Service—Corporate Meetings. —That 

Electric Bond and Share Company will direct, to tlije extent 
desired, the calling, notification and recording ojf stock¬ 
holders, directors and committee meetings of th^ super¬ 
vised operating company; that the Electric Bond ai^d Share 
Company will assist in the compilation of information, 
preparation of programs of action, and drafting o^ appro¬ 
priate resolutions for such meetings; that upon request, a 
sponsor or other representative of Electric Bond an^l Share 
Company will attend such meetings to give information 
and advice on the business and affairs of the supervised 
operating company. j 

6. As to Tax Services. —That the defendant ^Electric 
Bond and Share Company will advise as to accounting for 
Federal taxation; will handle the preparation and fjiling of 
tax returns and supporting schedules; will assist in pre¬ 
senting claims for refunds, abatements and adjustments of 
taxes, will assist in cooperation with paying agents of the 
supervised company in accounting and reporting interest 
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payments; will keep informed as to tax law, and will assist 
in the preparation and filing: of state and local tax re¬ 
turns. 

105 7. As to Construction Programs, Budgets, Fore¬ 

casts. —That the Electric Bond and Share Company 
will advise and assist in formulating a development, con¬ 
struction program, coordinating of current extensions with 
such program, and preparing annual construction budgets; 
that in connection with such budgets the Pllectric Bond 
and Share Company will estimate costs, and make recom¬ 
mendations as to necessity and time for contemplated con¬ 
struction; that Electric Bond and Share Company will as¬ 
sist and advise in the preparation of operating budgets and 
forecasts, covering revenues and expenditures. 

8. As to Financial Services. —That Electric Bond and 
Share Company will advise upon permanent financing, will 
aid in obtaining temporary financing, and will arrange for 
the employment of temporary surplus cash. 

9. As to Receipt, Disbursement and Care of Funds .— 
That the officers of Electric Bond and Share Company who 
are also officers of the supervised operating company will 
attend to the receipt and disbursement of such funds of the 
supervised operating company as are receivable at or dis¬ 
bursed from New York, and in connection therewith Elec¬ 
tric Bond and Share Company will procure lists of stock¬ 
holders, do all the clerical work incident to the preparation 
and mailing of dividend checks, and arrange for the tiling 
of government reports; and that Electric Bond and Share 
Company will provide safety deposit facilities for such se¬ 
curities as are kept in New York and will transmit and 
deliver them as directed. 

10. As to Accounting and Analyses. —That Electric Bond 
and Share Company will do all work incident to vouchering 
for payment, and will pay such invoices as the supervised 
operating company desires paid from New York, reconcile 
New York bank accounts, furnish monthly statements 
thereof, and prepare analyses of accounts for the officers of 
the supervised operating company; that the accounting 
specialists of Electric Bond and Share Company will be 
available in New York for consultation on all accounting 
matters, including merchandising and jobbing accounting, 
utilization of mechanical accounting, office devices, and uni¬ 
form classification of materials and supplies and control 
thereof. 
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11. As to Statistics and Reports. —That Electric Bond 

and Share Company will advise and assist in thej prepara¬ 
tion of reports to be sent to stockholders, interested bank¬ 
ers, and financial publications, and will furnish upon re¬ 
quest reports of interest concerning other public utility 
companies. ! 

i 

12. As to Stock Exchange Listings. —That Electric Bond 

and Share Company will assist in the preparation of and 
arrange for the presentation of applications for t|ie listing 
of securities, will assist in the preparation of periodical 
financial statements in connection therewith, and will, when 
requested, attend and assist in any hearings required by 
stock exchange officers. i 

13. As to Public Relations. —That Electric hfand and 

Share Company will advise and collaborate with tlje officers 
of the supervised operating company on questions of busi¬ 
ness policy, and customer, employee, and public gelations; 
that Electric Bond and Share Company will furnish digests 
of state and federal regulations and laws, and Economic, 
trade, and technical literature, pertaining to the problems 
of the supervised operating company. j 

14. As to Personnel. —That, when agreeable to all parties 

interested, Electric Bond and Share Company will make 
recommendations for the transfer of personally observed, 
qualified men, from one operating company to anojher, and 
that Electric Bond and Share Company will assist in ob¬ 
taining needed personnel. j 

106 15. As to Territorial Development. —Thatj Electric 

Bond and Share Company will advise and assist in 
the industrial development of the territory served by the 
supervised operating company, the extension of services 
into new territory, and acquisitions of new properties. 

16. As to New Business, Merchandising, and Jopbing .— 
That Electric Bond and Share Company will assist in the 
development of new business, merchandising, and 1 jobbing 
departments, will plan and assist in installing of modern 
equipment and system of report forms for solicitation of 
new business, will supply data on the requirements of any 
class of business and on the cost of competitive Services, 
will keep in touch with, and inform the supervised company 
of manufacturing developments in appliances, andj will as¬ 
sist in campaigns for special merchandising activities on 
particular classes of appliances. ! 
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17. to Rates .—That rate specialists of Electric Bond 
and Share Company will be available in New York and will 
visit the property of the supervised operating company 
from time to time for consultation on rate problems, that 
Electric Bond and Share Company will inform the super¬ 
vised operating company of public utility rates in force 
throughout the country, of developments in the theory and 
practice of rate-making, and of rate rulings and decisions, 
and that Electric Bond and Share Company will counsel 
and advise in the preparation and presentation of informa¬ 
tion, studies, and exhibits required for regulating authori¬ 
ties. 

18. As to Consulting Engineering .—That the engineer¬ 
ing staff of Electric Bond and Share Company comprises 
engineering specialists of diversified and extensive experi¬ 
ence in technical public utility problems, together with a 
comprehensive auxiliary organization; that Electric Bond 
and Share Company keeps informed of public utility en¬ 
gineering developments, making investigations, and con¬ 
ducting research in connection therewith; that Electric 
Bond and Share Company maintains contact with United 
States and foreign public utility operations, the activities 
of technical societies, and with manufacturers of apparatus 
and equipment; that this organization will be available in 
New York for consultation on operation, extensions and de¬ 
velopment plans; that Electric Bond and Share Company 
will advise on the cost estimates, designs, and plans of the 
supervised operating company, will assist in the applica¬ 
tion to the properties of the holding company of standard 
designs, types of construction, and methods of operation 
developed by Electric Bond and Share Company, and will 
supervise the installation and maintenance of technical and 
cost records pertaining to properties and operation. 

19. As to Purchasing. —That Electric Bond and Share 
Company will negotiate volume contracts with manufac¬ 
turers providing for quantity discounts on purchases of 
public utility supplies, and equipment, including lamps, 
motors, transformers, meters, electric and gas appliances, 
lubricating and insulating oils, electric railway supplies, 
automobiles, trucks and office equipment; that Electric 
Bond and Share Company, upon request, will so far as pos¬ 
sible, include the supply requirements of the operating 
company in orders under those volume contracts; that Elec- 
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trie Bond and Share Company will assist in arranging 
specific purchases, and in general serve as New York pur¬ 
chasing agent; that Electric Bond and Share Company 
maintains an information service, and will make available 
information on current market data, and other information 

1 j 

and data likelv to be of assistance. 

20. As to Apparatus Exchange. —That for the benefit of 
all companies similarly served, the Electric Bond afid Share 
Company conducts an apparatus exchange.! 

107 21. As to Traffic. —That Electric Bond anjd Share 

Company, when requested, will route and classify 
shipments, furnish information on routing, classification, 
insurance in transit, and procedure in filing claips, and 
checking and auditing of transportation invoices, find will 
assist in locating and expediting strayed and delayed ship¬ 
ments insofar as this can be done in New York. j 

22. As to Factory Information. —That Electric Bond 

and Share Company, when requested, will advise! on the 
status of factory production, and when necessary, on 
changes in orders for the improvement of deliveries or 
other advantages. j 

23. As to Insurance .—That Electric Bond anc} Share 
Company will assist in making investigations, reports, and 
proper classifications and reclassifications of iijsurable 
property and in preparation of policy forms; that, when 
requested, Electric Bond and Share Company will negotiate 
or assist in negotiating insurance for all risks so as to give 
the supervised operating company the benefit of advan¬ 
tageous terms obtainable because of the aggregate volume 
of insurance handled by Electric Bond and Share Company. 

24. As to Sale and Marketing of Securities. —Thht Elec¬ 
tric Bond and Share Company, for an additional compen¬ 
sation based upon the amount of securities sold, will, ex¬ 


cept when otherwise directed, take charge of the sale at 
wholesale of the securities of the supervised operating com¬ 
pany and its controlled companies; will supervise thq prepa¬ 
ration of mortgages, indentures, and trust agreements and 
prepare and distribute statements for the information of 
interested public authorities, bankers and investors; will be 
prepared to answer legitimate questions from investment 
interests; and will endeavor to maintain a favorable con¬ 
sideration by the investing public of the securities of the 
supervised operating company and its controlled companies. 
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25. That Electric Bond and Share Company for an addi¬ 
tional compensation, will direct sales of such stock of the 
supervised operating company and its controlled companies 
as thev wish to sell to the consumers in the territory served 
by the companies. 

26. That Electric Bond and Share Company will aid in 
the preparation of special reports required by state public 
utility commissions and “blue sky" laws and for the quali¬ 
fication of securities as legal investments for saving banks, 
trustees, and other regulated financial institutions. 

27. to Engineering Services. —That Electric Bond and 
Share Company for an additional agreed rate of compen¬ 
sation will, when requested, render special engineering serv¬ 
ices such as the following: investigations and studies for 
plans of development; efficiency studies; detailed engineer¬ 
ing assistance in interconnecting properties of the super¬ 
vised company with properties of other companies, pur¬ 
chasing power and gas, and in selling services to other pub¬ 
lic utility companies and large consumers; appraisals of 
property; and inspection and tests of purchases. 

28. As to Engineering for Construction .•—That Electric 
Bond and Share Company for an additional agreed rate of 
compensation will upon request do all engineering required 
in connection with construction or reconstruction work done 
by one of the associated construction companies of Electric 
Bond and Share Company or by a general contractor under 

the supervision of such associated construction corn- 
108 pany. 

29. As to Construction. —That Electric Bond and 
Share Company, when requested, will arrange for a con¬ 
struction contract between the supervised operating com¬ 
pany and one of the associated construction companies of 
Electric Bond and Share Company under which the con¬ 
struction company for an agreed rate of compensation 
based on percentages of cost will take charge of construc¬ 
tion or reconstruction work. 

50. As to Construction Supervision. —That Electric Bond 
and Share Company when requested will arrange for a con¬ 
struction supervision contract between the supervised op¬ 
erating company and one of the associated construction 
companies of Electric Bond and Share Company under 
which the construction company for an agreed rate of com¬ 
pensation based on percentages of construction cost will 
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supervise construction work to be done by a general con¬ 
tractor. 

31. As to Special Investigations and Reports .—That 
Electric Bond and Share Company for an additional agreed 
rate of compensation will upon request provide thejservices 
of various experts for reports upon new propertiesj investi¬ 
gations for the industrial development of the territory 
served, detailed rate studies, detailed new business! investi¬ 
gations, and special investigations of important projects 
and unusual problems, and that Electric Bond an^l Share 
Company will supplement such reports with analyses, com¬ 
ments and recommendations. | 

i 

xix. ! 

That Electric Bond and Share Company by virtue of its 
domination and control over the subsidiary operating com¬ 
panies in the Electric Bond and Share System, ancjl pursu¬ 
ant to the service contracts described in paragraph XVIII 
hereof, in fact controls and directs the purchasing! of, and 
through the instrumentality of Ebasco Services, Incorpo¬ 
rated, purchases, all or substantially all of the materials, 
supplies, and equipment required by said subsidiary oper¬ 
ating companies with the exception of the subsidiary oper¬ 
ating companies of the American Gas and Electric Com¬ 
pany; that defendant Electric Bond and Share Company, 
or Ebasco Services, Incorporated, is a party to wrftten or 
oral contracts, agreements or understandings with! one or 
more independent manufacturing companies undei* which 
Electric Bond and Share Company or Ebasco Services, In¬ 
corporated, undertakes to place with such companies orders 
for all or substantially all of the materials, supplies, and 
equipment that may be required by the subsidiary oper¬ 
ating companies which arc parties to the service contract 


described in paragraph XVIII hereof; that in the con¬ 
tinual performance of such agreements or understandings, 
Electric Bond and Share Company, in its own n^me or 
through the instrumentalitv of Ebasco Services, i Incor- 
porated, purchases annually for the account of suth sub¬ 
sidiary operating companies materials, supplies and equip¬ 
ment valued at more than $50,000,000.00 and causes hnd will 
cause substantially all of such materials, suppljes, and 
109 equipment to be shipped in interstate commerce from 
the factorv or warehouse of the seller to the pur¬ 


chasing subsidiary operating company. 
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XX. 


That Electric Bond and Share Company, since the pas¬ 
sage of the Holding Company Act, caused to be transferred 
all or substantially all the capital stock of its wholly owned 
subsidiary, Phoenix Engineering Corporation, to Ebasco 
Services, Incorporated; that defendant Electric Bond and 
Share Company, through the Proenix Engineering Corpo¬ 
ration, in accord with the arrangement contemplated by the 
standard form contract for operating public utility com¬ 
panies as hereinabove set forth, in the ordinary course of 
its business, by use of the mails or means or instrumentali¬ 
ties of interstate commerce, regularly negotiates and en¬ 
ters into construction contracts with operating public util¬ 
ity companies of the Electric Bond and Share Group; and 
that in such construction contracts, Phoenix Engineering 
Corporation, for an agreed rate of compensation based 
upon percentages of cost, undertakes to complete specified 
construction and reconstruction work, and in connection 
therewith undertakes to purchase, for the account of the 
operating company, all necessary materials and equipment, 
to procure necessary insurance, to keep account of costs 
and render monthly statements thereof, and upon request 
to make tests of completed work, and for a trial period con¬ 
duct operation thereof; that in the performance of these 
contracts Phoenix Engineering Corporation purchases 
large quantities of materials and equipment for the account 
of the operating company, and causes the shipment of said 
large quantities of materials and equipment across state 
lines from the place of business of the seller to that of the 
operating company; that the defendant Electric Bond and 
Share Company, through the Phoenix Engineering Corpo¬ 
ration, in the ordinary course of its business, by constant 
use of the mails and the means and instrumentalities of in¬ 


terstate commerce, is continually engaged and will be con¬ 
tinuously engaged in taking steps in the performance of 
such construction contracts. 


110 XXI. 

1. That defendant Electric Bond and Share Company, in 
the ordinary course of its business by frequent use of the 
mails and the means and instrumentalities of interstate 
commerce, has engaged in the performance of financial 
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services for defendant American Gas and Electric Com¬ 
pany, and for the holding companies and utility companies 
in the American Gas and Electric System, including the 
sale at wholesale and retail of securities of such companies, 
which securities were caused by Electric Bond ahd Share 
Company to be offered for sale and widelv distributed and 
sold in interstate commerce; that defendant Electric Bond 
and Share Company, or its wholly owned subsidiary, 
Ebasco Services, Incorporated, or both, in tliq normal 
course of business, and by use of the mails and tlfie means 
and instrumentalities of interstate commerce, ai]e taking 
and will continue to take steps in the performance of such 
financial services. j 

XXII. | 

That defendant American Gas and Electric Conjpany, in 
the ordinary course of its business bv constant u$e of the 
mails and the means and instrumentalities of interstate 
commerce, is continuously engaged and will continue to en¬ 
gage in taking steps in the performance of a qomplete 
range of supervision and management services foil its sub¬ 
sidiary holding companies and operating publijs utility 
companies, including financial, accounting, auditing, com¬ 
mercial, purchasing, valuation, engineering, insurance, sta¬ 
tistical and other services. | 

That the defendant American Gas & Electric Company 
has established and maintains at its offices in New York 
City nine or more service departments, employing approxi¬ 
mately 300 persons, who are engaged in the performance 
of supervisory and management services for the! holding 
companies and public utility companies in the Ajmerican 
Gas & Electric System. That a substantial portioh of the 
corporate expense of the defendant American Gas & Elec¬ 
tric Company is incurred in the maintenance and operation 
of its servicing departments. That in consideration of an 
agreed rate of compensation paid to it, the American Gas 
& Electric Company, through its servicing departments, 
performs the following services for the holding companies 
and public utility companies in the American Gas ahd Elec¬ 
tric Svstem: 

111 1. Executive Offices .—Supplies a complete staff of 

corporate officers to each of the subsidiary com¬ 
panies. Such corporate officers are chosen from airjong the 
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officers and directors of the defendant American Gas & 
Electric Company. 

2. Legal Staff. —Cooperates with the officers and attor¬ 
neys of the subsidiary companies in examining all laws re¬ 
lating to the business of such companies; prepares and 
records mortgages, negotiates and prepares contracts, ex¬ 
amines and prepares deeds, prepares applications for the 
qualification of securities and applications to and protests 
before regulatory bodies and tax commissions, and fur- 
nishes legal representation upon other legal problems of 
the subsidiary companies. 

3. Purchasing staff. —Purchases substantially all ma¬ 
terials, supplies and equipment for the subsidiary com¬ 
panies, relieving these companies of all details after they 
have requisitioned their needs to this department. 

4. Auditing and accounting department. —Checks and 
audits the journal entries, general accounts, consumers’ ac¬ 
counts receivable, inventory, freight bills and classifica¬ 
tions of the subsidiary companies. 

5. Security department. —Prepares and mails all divi¬ 
dend checks of the subsidiary companies, keeps the records 
of the stockholders of these companies by daily posting 
stock transfers, prepares new issues of bonds for execution 
and delivery, and arranges for the payment and cremation 
of coupons. 

6. Tax department. —Prepares for the subsidiary com¬ 
panies all reports for tax and regulatory commissions, in¬ 
cluding Federal income tax reports, and represents the 
subsidiary companies on all contested tax matters. 

7. Insurance department. —Inspects the property of the 
subsidiary companies to determine its valuation, negotiates 
for and places insurance coverage on this property and 
handles the preparation and presentation of all claims. 
Also coordinates plans for accident prevention among the 
subsidiary companies. 

8. Commercial department. —Prepares for the subsidi¬ 
ary companies’ rate structures, organizes and directs the 
solicitation of all new business, advertising, demonstra¬ 
tions, and the conduct of sales schools for the employees of 
the subsidiary companies. 

9. Engineering department. —Makes surveys of the oper¬ 
ating conditions of the subsidiary companies, including effi¬ 
ciency of combustion, cost of labor and transmission, inter- 
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connections and relay systems, and serves as instructors 
of the operating personnel of the subsidiary companies. 

i 

10. Other departments whose duty it is to keep i statisti¬ 
cal and other records for the common use of the subsidiary 
companies in order to facilitate an interchange of equip¬ 
ment and of experience in methods of operation. 

112 XXIII. | 

That defendant Electric Bond and Share Company, in 

performing its obligations under the service, sales and con¬ 
struction contracts described in paragraphs XVII and 
XVIII hereof, either in its own name or through its wholly 
owned subsidiaries, Ebasco Services, Incorporatled, and 
Phoenix Engineering Corporation, since December'1, 1935, 
has engaged and will continue to engage in a businejss in in¬ 
terstate commerce within the meaning of Section 4j(a) (5) 
of the Act. That these contracts contemplate and tlieir per¬ 
formance requires and depends upon, continuous and regu¬ 
lar intercourse in interstate commerce and frequenjt trans¬ 
portation in interstate commerce of information in the form 
of books, periodicals, apparatus, papers, pamphlets,j reports 
and forms between offices of the Electric Bond anq Share 
Company in New York City and the client subsidiary com¬ 
panies in 32 states other than the State of New York. That 
in these contracts, defendant Electric Bond and Shafe Com¬ 
pany undertakes to and does send, as frequently as may be 
necessary, from its principal offices in New York to the com¬ 
panies served, sponsors, operating specialists, and engi¬ 
neers to confer, advise and assist with respect to tlie prob¬ 
lems of the operating companies, and that this obligation 
contemplates and its performance necessitates transporta¬ 
tion in interstate commerce. That the accounting, financial, 
legal, and other services performed pursuant to said con¬ 
tracts from the offices of Electric Bond and Share Company 
in New York City by its officers and employees in s^iid city 
to the client companies in other states, contemplate and 
depend for their accomplishment, upon, and are performed 
by means of, interstate communication and interstate com¬ 
merce. That in accordance with the provisions of t|ie con¬ 
tracts with its client subsidiary companies, defendant Elec¬ 
tric Bond and Share Company, either in its own name or 
through its wholly owned subsidiarv, Ebasco Services, In- 
corpora ted, negotiates contracts and itself enters into con- 


i 


i 
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tracts for the sale of equipment and supplies to the client 
companies, which contracts contemplate, and the perform¬ 
ance of which requires and depends upon, and which are 
performed by means of, transportation in interstate com¬ 
merce. That in accordance with the provisions of its con¬ 
tracts with client subsidiary companies, defendant 
113 Electric Bond and Share Company, either in its own 
name or through its wholly owned subsidiary, Ebasco 
Services, Incorporated, supervises the transportation in in¬ 
terstate commerce of equipment and supplies to client com¬ 
panies. That in accordance with the terms of contracts be¬ 
tween itself and client subsidiary companies, defendant 
Electric Bond and Share Company, either in its own name 
or through its wholly owned subsidiary, Ebasco Services, 
Incorporated, conducts an apparatus exchange for the pur¬ 
chase, sale and exchange of second-hand apparatus and ma¬ 
terials among client companies and between client com¬ 
panies and other companies, and that the conduct of such 
apparatus exchange contemplates, and requires shipments 
ot apparatus and materials in interstate commerce. That 
defendant Electric Bond and Share Company, either in its 
own name or through its whollv owned subsidiary, Ebasco 
Services, Incorporated, in accordance with the terms of its 
contracts with client subsidiary companies, as their busi¬ 
ness needs require, negotiates and takes charge of the sale 
and distribution in interstate commerce of the securities of 
client companies and directs from its New York offices, 
through the channels of interstate commerce, the sale ot* the 
securities of client companies to their customers in the terri¬ 
tories which thev serve. That defendant Electric Bond and 
Share Company, either in its own name or through its 
wholly owned subsidiaries, Ebasco Services, Incorporated, 
or Phoenix Engineering Corporation, regularly purchases 
and ships materials, supplies and equipment in interstate 
commerce as contemplated in, and required by, the construc¬ 
tion contracts negotiated and entered into as hereinabove 
set forth. That defendant Electric Bond and Share Com¬ 
pany, either in its own name or through its wholly owned 
subsidiaries, Ebasco Services, Incorporated, and Phoenix 
Engineering Corporation, receives compensation from its 
client subsidiary companies for the performance of the serv¬ 
ices described in this paragraph, in accordance with the 
terms of the standard contract as hereinabove set forth. 
That the compensation so received constitutes a substantial 
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part of the earnings of defendant Electric Bond ajnd Share 
Company. That the performance for compensation of the 
services described in this paragraph constitutes aj business 
in interstate commerce, and that defendant Electric Bond 
and Share Company, both in its own n|ame and 
114 through its wholly owned subsidiaries Ebapco Serv¬ 
ices, Incorporated, and Phoenix Engineeririg Corpo¬ 
ration, although not registered under the Act, will; continue 
to engage in such business in interstate commerce! in viola¬ 
tion of Section 4 (a) (5) of the Act. ! 


XXIV. 


That defendant American Gas and Electric Conjipany, in 
the ordinary course of its business, is regularly cpgaged in 
rendering supervision, management and construction serv¬ 
ices for its subsidiaries, as hereinabove alleged, hnd that 
the performance of such services requires and causes regu¬ 
lar and continuous intercourse in interstate comrherce and 
transportation in interstate commerce of apparatus, mate¬ 
rials, supplies, securities, books, pamphlets, periodicals, re¬ 
ports, papers and forms. That the performance of these 
services by defendant American Gas and Electric Company 
constitutes engaging in business in interstate cqmmerce, 
and that the defendant American Gas and Electric Com¬ 
pany, although not registered under the Act, is engaging 
and will continue to engage in such business in interstate 
commerce in violation of section 4 (a) (5) of the Abt. 

XXV. j 

Wherefore, pursuant to the provisions of scctiop 18 (f) 
and (g) of Title I of the Public Utility Holding Gompanv 
Act of 1935, the plaintiff respectfully prays: j 

1. ) That each of the defendants be required to ansjwer this 
amended and supplemental bill of complaint. 

2. ) That each and all of the defendants, by appropriate 
order of this court, be enjoined from violating anjc of the 
provisions of Section 4 (a) of the Act, and be required to 
register pursuant to the provisions of Section 5 of said Act. 

7—6655a I 


i 

i 
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3.) For such other and further relief as the court may 
deem appropriate in the premises. 


General Counsel, Securities 
and Exchange Commission: 


i Special Counsel, 

Solicitors for the Plaintiff. 

Office and Post Office Address Room 1024, Securities and 
Exchange Commission, Washington, D. C., or 120 Broad- 
wav, New York City. 

115 “Exhibit A.” 

Rule 3 A-2. 

Acting pursuant to authority conferred upon it by the 
Public Utility Holding Company Act of 1935, particularly 
section 3 (a) thereof, and finding that the exemption pro¬ 
vided by the following Rule is not detrimental to the public 
interest or the interest of investors or consumers, the 
Securities and Exchange Commission hereby adopts the 
following Rule: 

Rule 3 A-2. Temporary exemption of holding companies. 

(a) Subject to the time limitations specified in paragraph 

(b) of this Rule, any holding company shall be exempt from 
any obligation, duty or liability imposed by the Act upon 
such company as a holding company, if— 

(1) such holding company, and every subsidiary com¬ 
pany thereof which is a public-utility company from which 
such holding company derives, directly or indirectly, any 
material part of its income, are predominately intrastate 

in character and carry on their business substantiallv in a 

• * 

single State in which such holding company and every such 
subsidiary company thereof are organized; 

(2) such holding company is predominately a public- 
utility company whose operations as such do not extend 
beyond the State in which it is organized and States con¬ 
tiguous thereto; 

(3) such holding company is only incidentally a holding 
company, being primarily engaged or interested in one or 
more businesses other than the business of a public-utility 
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company and (A) not deriving, directly or indirectly, any 
material part of its income from any one or more subsidiary 
companies, the principal business of which is that of a pub¬ 
lic-utility company, or (B) deriving a material part of its 
income from any one or more such subsidiary companies, 
if substantially all the outstanding securities of such com¬ 
panies are owned, directly or indirectly, by such holding- 
company ; 

lib (4) such holding company is temporarily a hold¬ 
ing company solely by reason of the acquisition of 
securities for purposes of liquidation or distribution in con¬ 
nection with a bona fide debt previously contracted or in 
connection with a bona fide arrangement for the underwrit¬ 
ing or distribution of securities; or 

(a) such holding company is not, and derives no material 
part of its income, directlv or indirectlv, from anv one or 

• • * * * j% 

more subsidiary companies which are, a company or com¬ 
panies the principal business of which within th^ United 
States is that of a public-utility company. j 

(b) The exemptions provided by this rule shall continue 

until and including February 2, 1936, except that the ex¬ 
emption provided by sub-paragraph (a) (1) hereof shall 
continue until termination thereof by the Commission, either 
by amendment or repeal of this Rule. ! 
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Exhibit H. 


Cases Filed Against Members of the Securities and Exchange 

Other Officers of the United States. 


Name of Plaintiff. 

The United Gas Improvement 
Company 

Philadelphia Electric Company 

The North American Company 

Consolidated Gas Company of New ] 
York 

Central Union Gas Company 
New Amsterdam Gas Company 
The New York Edison Company, 

Inc. 

Brooklyn Edison Company, Inc. 
Delaware Electric Power Company 

Susquehanna Utilities Company 


Court in Which Filed. 

U. S. District Court 
for the Eastern Dis¬ 
trict of Pennsylvania 
U. S. District Court 
for the Eastern Dis¬ 
trict of Pennsylvania 
Supreme Court of the 
District of Columbia 


U. S. District Court 
for the Southern Dis¬ 
trict of New York 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 


Comjnission and 

bate of 
Filing Bill of 
Complaint. 

No'ii 20, 1935. 


Novj. 21, 1935. 


Nov! 26, 1935. 


Novi 25, 1935. 


Novj 21, 1935. 


Novj 21, 1935. 
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Exhiuit II— Continued. 


Cases Filed Against Members of the Securities and Exchange Commission and 

Other Officers of the United States. 


Name of Plaintiff. 


Date of 
Filing Bill of 

Court in Which Filed. Complaint. 


The Commonwealth & Southern 
Corporation 

American Water Works and Electric 
Company, Incorporated 

Sierra Pacific Electric Company 


The United Corporation } 

New York United Corporation j 

Standard Gas and Electric Company 

The Western Public Service Company 

Stone Webster, Incorporated 
118 


U. S. District Court 
for the District of 
Delaware 

Supreme Court of the 
District of Columbia 

U. S. District Court 
for the District of 
Maine-Southern Divi¬ 
sion 

U. S. District Court 
for the Southern Dis¬ 
trict of New York 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Maryland 

U. S. District Court 
for the District of 
Delaware 


Nov. 23, 1935. 

Nov. 27, 1935. 
Nov. 27, 1935. 

Nov. 27, 1935. 
Nov. 27, 1935. 
Nov. 27, 1935. 
Nov. 20, 1935. 


Engineers Public Service Company 


Stone & Webster Utilities 
Corporation 

Eastern Texas Electric Company 


El Paso Electric Company 


The United Light and Power 
Company 

Continental Gas & Electric 
Corporation , 

Iowa-Nebraska Light and Power 
Company 

American Light & Traction Company 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

II. S. District Court 
for the District of 
Delaware 

Supreme Court of the 
District of Columbia 

Supreme Court of the 
District of Columbia 

Supreme Court of the 
District of Columbia 


The United Light and Railways 
^ Company 

United American Company 

United States Electric Power 
Corporation 

The West Penn Electric Company 



Supreme Court of the 
District of Columbia 

U. S. District Court 
for the District of 
Maryland 

W 

U. S. District Court 
for the District of 
Maryland 

W 


Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 26, 1935. 

Nov. 29, 1935. 

Nov. 29, 1935. 

Nov. 29, 1935. 
Nov. 29, 1935. 

Nov. 29, 1935. 

Nov. 29, 1935. 
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Exhibit II—Continued. 

Cases Filed Against Members of the Securities and Exchange 

Other Officers of the United States. 


Name of Plaintiff. 

Associated Gas and Electric 
Company 

Associated Gas and Electric 
Corporation 

Associated Electric Company 
Pennsylvania Electric Corporation 
NY PA XJ Utilities Company ; 
General Gas & Electric Corporation | 
Southeastern Electric & Gas 
Company 

Eastern Power Corporation 
Associated Utilities Corporation 
American Utilities Company 

North American Light & Power 
Company 

North American Edison Company 


American Utilities Service 
Corporation 

119 

The Tennessee Electric Power 
Company 

The United Corporation 
New York United Corporation 

I 

) 

Cities Service Company, et al 
Cities Service Power & Light Co. 
Arkansas Natural Gas Corporation 
Ohio Utilities Finance Company j 
The Lake Shore Power Company r 
The Ohio Public Service Company | 
The Toledo Edison Company 
Toledo Light & Power Company | 
Public Service Company of Colorado j 

Cities Service Company 
Cities Service Power & Light 
Company 

Arkansas Natural Gas Company 
Ohio Utilities Finance Company 
Lakeshore Power Company > 

Ohio Public Service Company 
Toledo Edison Company 
Toledo Light & Power Company 
Public Service Company of Colorado 

Toledo Edison Company 
Ohio Public Service Company 
Lake Shore Power Company | 

Ohio Utilities Finance Company }■ 

Cities Service Company 
Service Power & Light Company 
Toledo Light and Power Company 

Public Service Company of Colorado ) 
Cities Service Company i 

Cities Service Power & Light f 

Company j 


Court in Which Filed. 


U. S. District Court 
for the District of 
Delaware 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Northern 
District of Illinois 

Supreme Court of the 
District of Columbia 
U. S. District Court 
for the District of 
Delaware 


U. S. District Court 
for the District of 
Delaware 


U. S. District Court 
for the Southern 
District of New York 


U. S. District Court 
for the Northern Dis¬ 
trict of Ohio— 
Western Division 


U. S. District Court 
for the District of 
Colorado 


Com|mission and 

I 

I 

jDate of 
Filing Bill of 
Complaint. 


Novi 30, 1935 


Novj 

30, 

1935. 

Nov. 

1 

30, 

1935. 

l 

Nov. 

30, 

1935. 

Dec. 

3, 1935. 

i 

• 

> 

o 

* 

29, 

1935. 


Nov. 29, 1935. 


Nov. 29, 1935 


Nov. 29, 1935, 


Nov. 29, 1935. 

I 
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Exhibit II—Continued. 


Name of Plaintiff. 

Standard Power & Light Corporation 


Charles B. Barnes, et al (Eastern 
Utilities Association) 

Federal Light <fc Traction Co., and 
Central Arkansas Public Service 
Corporation i 

East Tennessee Light & Power 
Cities Service Company i 

Cities Service Power & Light j 

Company j 

Northern States Power Co., et al 
(22 plaintiffs in all) 

120 J 

North Continent Utilities Corpora¬ 
tion 

American Gas <fc Power Company 


Louisville Gas & Electric Company 


Northeastern Water & Electric 
Corporation 

H. M. Bvllesbv <fc Companv 


The Byllesbv Corporation 


The Columbus Railway, Power & 
Light Company 


Court in Which Filed. 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Massachusetts 
U. S. district Court 
for the Southern 
District of New York 

U. S. District Court 
for the Western Dis¬ 
trict of Virginia 

U. S. District Court 
for the District of 
Minnesota 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Southern 
District of Ohio— 
Eastern Division 


Cases Between Private Litigants. 


Title of Case. Court in Which Filed. 


Albert E. Peirce, and Central ) 

Public Service Company, etc. I 

v. \ 

Central Public Utility Corporation | 
and Consolidated Gas Company j 
National Public Utilities Corpora¬ 
tion (Stockholders’ Suit) 

Public Utility Investing Corporation 

v. 

Utilities Power & Light Corp., et al < 
Theodore W. Case, etc. 1 

v. 

Columbia Gas & Electric Company ) 
Burco, Inc. 

v. 

J. B. Whitworth and F. Donald 
Fenhagen, Trustees of the Estate 
of American States Public Service 
Company, The Debtor 


U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the District of 
Delaware 

U. S. District Court 
for the Southern 
District of New York 
U. S. District Court 
for the Southern 
District of New York 


Circuit Court of Appeals 
—Fourth Circuit 


Date of 
Filing Bill of 
Complaint. 

Nov. 27, 1935. 


Nov. 30. 1935. 


Nov. 29, 1935. 


Nov. 29, 1935. 
Nov. 27, 1935. 
Nov. 27, 1935. 
Dec. 4, 1935. 
Nov. 30, 1935. 
Nov. 30, 1935. 
Nov. 30, 1935. 


Date of 
Filing Bill of 
Complaint. 

Dec. 4, 1935. 


Nov. 30, 1935. 


Nov. 20, 1935. 
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Copy. 
Exhibit I. 


i 

i 

i 


Law Offices of 

Winthrop, Stimson, Putnam & Roberts, | 

• i 

Mutual Life Building No. 32 Liberty Street^ 

New York Citv. 

•/ 

Cable Address “Wmstim”. I 


November 29,! 1935. 

7 i 


Hon. Homer S. Cummings, 

The Attorney General of the United States, 
Washington, I). C. 

Sir : 


i 

The Commonwealth & Southern Corporation, a Delaware 
corporation whom we represent, has brought suit hi equity 
in the United States District Court for the District cjf Dela¬ 
ware praying that the Public Utility Holding Company Act 
of 1935 be declared to be unconstitutional and void las con¬ 
cerns said Company and seeking a permanent injunction 
against its enforcement as to it. The suit was filed Ion No- 
vember 23rd, 1935, and the United States Attorney for the 
District of Delaware and the Postmaster of the (pity of 
Wilmington were served with process on that dat<*. The 
Attorney General of the United States, the Postpiaster 
General and the members of the Securities and Exchange 
Commission were also made parties, and copies of l|he bill 
of complaint were mailed on the same date to them. 

The bill contains a prayer for a preliminary injunction 
pending the hearing and determination of the suit. It has 
been also the intention of the plaintiff to apply for ja tem¬ 
porary restraining order prior to December 1st, pending 
tlie determination of the motion for a preliminary injunc¬ 
tion. i 


We have advised our client that, in view of this 


public 

safelv 


assurance, both the Corporation and its officers could 
rely on the purpose of the Department of Justice pnd all 
United States Attorneys not to institute any criminal pro- 
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ceedings for alleged offenses against the Act committed 
prior to a determination by the Supreme Court as to its 
validity and that, in our opinion, it would therefore be un¬ 
necessary to proceed with either the motion for the tem¬ 
porary restraining order or the motion for a preliminary 
injunction in the pending suit. 

Very respectfully yours, 

WINTHROP, STIMSON, PUTXAM & ROBERTS. 
122 Exhibit J. 

In the District Court of the United States for the Southern 

District of New York. 

In Equity. 

Xo. E81-37S. 

Securities and Exchange Commission, Plaintiff, 

against 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
Xational Power & Light Company, Electric Power & 
Light Corporation and United Gas Corporation, Defend¬ 
ants; and Power Securities Corporation, Idaho Power 
Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania 
Power & Light Company and Easton Consolidated Elec¬ 
tric Company, Intervening Defendants; Homer S. Cum¬ 
mings, Individually and as Attorney General of the 
United States; James A. Farley, Individually and as 
Postmaster General of the United States; and James M. 
Landis, Robert E. Healv, George C. Mathews and James 
D. Ross, Individually and as Members of and Constitut¬ 
ing the Securities and Exchange Commission, Cross- 
Defendants. 
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Ins tier, Counterclaim and Cross-Bill. Stipulation and 
Order Bringing in Additional Parties as Cross-defend¬ 
ants and Intervenors. Bill of Intervention of Subsidiary 
Companies. i 


123 


Contents. 


Answer .. 

First Defense . 

Separate Defense and Counterclaim 
Praver for Relief. 


Exhibits . j. 

Exhibit I—American Power & Light Co. Subsid¬ 
iaries .. 

Exhibit II—Electric Power & Light Corp. Sub¬ 
sidiaries ..| 

Exhibit III—United Gas Corp. Subsidiaries. . . 1 
Exhibit IV—National Power & Light Co. Sub¬ 
sidiaries . 

Exhibit V—American Gas and Electric Co. Sub¬ 
sidiaries . 

Exhibit VI —Capitalization . 

Order Bringing in Attorney General et al. as Crossj 
Defendants and Allowing Intervention of Subsid¬ 
iary Company Defendants. 

Stipulation for Above Order. 

Bill of Intervention: 

Central Arizona Light & Power Company, et al. 
“subsidiary company defendants”. 

V X » 


Pape 

1 


25 

80 

83 


83 

101 

112 

117 

129 

142 


146 

147 


150 


124 


i 

In the District Court of the United States for the 
Southern District of New York. ! 


In Equity. 


No. E81-378. ! 

j 

i 

Securities and Exchange Commission, Plaintiff, 

against j 

Electric Bond and Share Company, American Gis and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Poyrer & 
Light Corporation and United Gas Corporation, Defend- 
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ants; and Power Securities Corporation, Idaho Power 
Company, lUtali Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania 
Power & Light Company and Easton Consolidated Elec¬ 
tric Company, Intervening Defendants; Homer S. Cum¬ 
mings, Individually and as Attorney General of the 
United States; James A. Farlev, Individuallv and as 
Postmaster General of the United States; and James M. 
Landis, Robert E. Ilealy, George C. Mathews and James 
D. Ross, Individually and as Members of and Constitut¬ 
ing the Securities and Exchange Commission, Cross- 
Defendants. 

Answer of Defendants and Intervening Defendants to the 
Amended and Supplemental Bill of Complaint. 

Defendants Electric Bond and Share Company (herein¬ 
after called ‘‘Bond and Share”), American Gas and Elec¬ 
tric Company (hereinafter called “American Gas”), 
125 American Power & Light Company, National Power 
& Light Company, Electric Power & Light Corpora¬ 
tion and United Gas Corporation and intervening defend¬ 
ants Power Securities Corporation, Idaho Power Company, 
Utah Power & Light Company, United Gas Public Service 
Company, Houston Gulf Gas Company, The Montana 
Power Company, Nebraska Power Company, Pacific Power 
& Light Company, Lehigh Power Securities Corporation, 
Appalachian Electric Power Company, The Ohio Power 
Company, The Scranton Electric Company, Atlantic City 
Electric Company, The Washington Water Power Com¬ 
pany, Pennsylvania Power & Light Company and Easton 
Consolidated Electric Company for their joint and several 
answer to the Amended and Supplemental Bill of Com¬ 
plaint (hereinafter referred to as the “Bill”) herein: 

(Admissions, allegations or denials made without specifi¬ 
cation of a particular defendant or defendants are made by 
each defendant severally and by all defendants jointly. Al¬ 
legations or denials referring to any particular defendant 
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I 

i 
i 

i 

or defendants are made by the defendant or defendants to 
whom the same refer and, on information and belief, are 
adopted by the other defendants. The intervening^ defend¬ 
ants are included within the terms “ defendant” |or “do- 
fendants” as used herein.) j 

For a First Defense. 

I 

| 

1. For the purposes of this suit, and not otherwise, and 

reserving all objections or exceptions which might b|e raised 
as matter of law to the Bill by motion to dismiss, miotion to 
strike, or otherwise, in this suit, and further reserving the 
right to deny, qualify or explain in any future suit or pro¬ 
ceeding between the parties hereto, or other partjes, any 
admission hereby made, admit all the allegations (o\r repre¬ 
sentations) of the Bill, except as hereinafter specifically 
denied, subject to explanations or qualifications hereinafter 
made. ! 

2. In admitting any of the allegations of the B}ll, par¬ 
ticularly but not limited to those in paragraphs III^ IV, V, 

VII, XXIII, XXIV and XXV, which refer tq or are 
126 based upon the Public Utility Act of 1935, generally 
referred to as the “Act”, defendants allege that said 
Act is unconstitutional and void, and confers no righjts upon 
plaintiff, and imposes no duties upon defendants, oi! any of 
them, for the reasons fully set forth in defendants ’ sbparate 
Defense, Counterclaim and Cross-Bill (hereinafter Referred 
to as the “separate defense”) filed herewith, and hereby 
made a part of this Answer. The requirement of registra¬ 
tion invoked by plaintiff herein is not separable fijom the 
other requirements and provisions of said Act, bht is an 
integral part thereof subjecting defendants and bach of 
them to prohibitions, disabilities, liabilities and penalties, 

to which said defendants mav not lawfully or constitution- 

%/ •/ 

ally be subjected. 

In the following paragraphs of this Answer references 
are to the paragraph and page of the BUI which are denied, 
explained, or otherwise referred to in the text immediately 
following. j 

3. Par. VI, pp. 4-6—Deny that defendant Bopd and 
Share is a top holding company in a “holding company 
system” except in the limited and arbitrary sense in 
which the term “holding company system” is defined in 

i 
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the Act, and allege that, as set forth in the separate de¬ 
fense and the exhibits thereto, the defendants and their 
respective subsidiary companies are separate corporate 
entities andi are separately managed and directed, and 
deny that defendant Bond and Share “controls” defend¬ 
ants American Gas, American Power & Light Company, 
h]lectric Power & Light Corporation or National Power 
& Light Company, or any thereof, except to the extent 
hereinafter alleged. Deny that said defendant Bond and 
Share either owns or controls any electric or gas public 
utility company, but admits that said defendant exer¬ 
cises such degree of influence or control over the other 
defendants above mentioned, and through them of their 
electric and gas public utility subsidiary companies, as 
is inherent in defendant Bond and Share’s stock 
127 ownership in such other defendants, which is set 
forth in paragraph VIII of the Bill. Such influence 
and control is exercised bv voting the stock owned bv de- 
fendant Bond and Share, and not by common officers, di¬ 
rectors, or employees, or direct participation in the man¬ 
agement, of such other defendants or their subsidiarv com- 
panics. 

AYith reference to the allegations of paragraph VI of 
the Bill as to the operating revenues of the so-called 
“Electric Bond and Share system”, defendants allege 
that the revenues of the operating public utility subsid¬ 
iary companies within such so-called system are derived 
principally from the sale of gas and electric energy, and 
that some part of such revenues is reflected in interest 
and dividend payments to the holding company defend¬ 
ants, and allege that defendant Bond and Share receives 
substantial revenues from sources other than sales of 
either gas or electric energy within the United States. 

Deny that the electric properties in such so-called 
system constitute interstate groups, except in so far as 
transmission lines extend across state boundaries inter¬ 
connecting electric generating stations and transmission 
and distribution systems in different states. Allege that 
the electric public utility companies within the seven 
groups, referred to in the Bill, are predominantly intra¬ 
state companies engaged primarily in generation, distri¬ 
bution and sale of electric power and energy within the 
states in which they respectively operate, subject to the 
jurisdiction ^nd control of such states and the regulatory 
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authorities thereof, and that the transmission of jelectric 
energy across state boundaries is generally accomplished 
by the generating company for subsequent sale by it (or 
in some instances by associate companies) atj retail 
within the state to which such energy is transmitted. 
Admit, however, that, in certain cases specifically re¬ 
ferred to in the separate defense, and the Exhibits 
thereto, some of the subsidiary electric utility corhpanies 
of the holding companies described in the Bill |do sell 
electric energy moving across state boundaries, j to the 
extent and in the approximate amounts sejt forth 
128 in such separate defense and the exhibits jhereto. 

Such electric utility companies are not comipon car¬ 
riers and their interstate business, if any, is severable and 
distinct from their intrastate business. j 

Deny that the gas properties in such so-called jsystem 
form interconnected interstate systems for the produc¬ 
tion and transmission of manufactured and natural gas. 
Allege that some of said gas properties are entirely intra¬ 
state, both as to production, transmission and sale, and 
that others of said gas properties engage primarily in 
intrastate production, distribution and sale of natural or 
manufactured gas, having as a minor and distinct portion 
of their business the transmission of gas produced <j>r pur¬ 
chased by them in one state across a state boundary to an¬ 
other state, where it is distributed and sold at reduced 
pressure and at retail, subject to the jurisdiction apd con¬ 
trol of said state and the regulatory authorities thereof. 
Allege that others of said gas properties do have expensive 
pipe line facilities crossing state boundaries by i which 
large amounts of gas are transmitted from one state to 
another, for retail sale at reduced pressure in the state to 
which transmitted by the same company (or in sojne in¬ 
stances by associate companies), subject to the jurisdiction 
and control of such state and its regulatory authorities. 
Admit, however, that in certain cases specifically referred 
to in the separate defense and the exhibits thereto, pertain 
of such gas utility companies sell natural or manufactured 
gas moving across state boundaries, to the extent pnd in 
the approximate amounts set forth in such separate de¬ 
fense and the exhibits thereto. Such gas utility companies 
are not common carriers and their interstate business, if 

j 7 

anv, is severable and distinct from their intrastate 
business. 
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4. Par. VII, subpar. 1, p. 6—Deny that since December 
1, 1935, or prior thereto, defendants Bond and Share, 
American Gas, American Power & Light Company, Na¬ 
tional Power & Light Company, Electric Power & Light 
Corporation, United Gas Corporation, Power Securities 
Corporation, Lehigh Power Securities Corporation 
129 or Easton Consolidated Electric Company, or any 
of them, have engaged or will engage in selling, 
transporting* transmitting or distributing either natural of 
manufactured gas or electric energy. Denv that since De- 
cember 1, 1935 or prior thereto, any of the defendants 
have owned or operated or will own or operate utility as¬ 
sets for the transportation, transmission or distribution of 
natural or manufactured gas or electric energy in inter¬ 
state commerce or across state boundaries, except that: 
defendants Idaho Power Company, Utah Power & Light 
Company, The Montana Power Company, Nebraska Power 
Company, Pacific Power & Light Company, Appalachian 
Electric Power Company, The Ohio Power Company and 
The Washington Water Power Company in some instances 
transmit, and in other instances sell, electric energy across 
state boundaries, and defendant United Gas Public Serv¬ 
ice Company transmits, and in some cases sells, gas across 
state boundaries. Certain subsidiaries of certain of the 
defendants, in some cases transmit, and in some cases sell, 
electric energy or gas across state boundaries. The ex¬ 
tent which these defendants, and the subsidiary companies 
of anv of the defendants, transmit or sell electric energy 
or gas across state boundaries is stated in the separate de¬ 
fense and the exhibits thereto. 

Par. VII, subpar. 2, p. G—Deny that defendant Bond 
and Share is engaged or will engage in taking steps in 
the performance of service, sales or construction con¬ 
tracts, or the performance of similar contracts, but 
admit that Ebasco Services Incorporated, a wholly owned 
subsidiary company of defendant Bond and Share, is en¬ 
gaged and will take steps in the performance of service 
contracts, and that Phoenix Engineering Corporation, a 

wholly owned subsidiary of said Ebasco Services Incor- 
% » 

porated, will take steps in the performance of service and 
construction contracts. 

Deny that defendant American Gas has entered into 
service, sales or construction contracts, but admit that it 
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lias made arrangements whereby it has mad^ avail- 
130 able and rendered and will continue to makg avail¬ 


able and render to its subsidiary operating public 
utility companies services of the nature described iii para¬ 
graph XXII of the Bill. j 

Deny that either defendant Bond and Share or <|lefend- 
ant American Gas or Ebasco Services Incorporated, or 
Phoenix Engineering Corporation, has made or will make 
or perform any sales contracts with public utility com¬ 
panies or holding companies, or is engaged in selling or 
will sell goods to public utility companies or holding com¬ 
panies. i 

Par. VII, subpar. 3, p. 7—Defendants are without knowl¬ 
edge whether they will in the future distribute of make 
public offerings for sale or exchange of their own securi¬ 
ties or the securities of their subsidiary companies!or af¬ 
filiates, or any thereof. ! 

Par. VII, subpar. 4, p. 7—Defendants are without knowl¬ 
edge whether they will in the future acquire or negotiate 


for the acquisition of securities of their subsidiary com¬ 
panies or affiliates or of public utility or holding com¬ 


panies. 


Par. VII, subpar. 3, p. 7—Deny that either defendant 
Bond and Share or defendant American Gas have engaged 
since December 1, 1935, or will engage in business in inter¬ 
state commerce. I 

i 

Deny that anv of the defendants have engaged or will 
engage in interstate commerce, except to the exteht that 
any of the acts specified in the separate defense a^id the 
exhibits thereto, may be held to constitute interstate com¬ 
merce. | 

Par. VII, subpar. 6, pp. 7-8—Deny that defendant! Bond 
and Share owns, controls or holds voting securities of 
any electric or gas public utility company, but admit that 
it owns voting securities of defendant holding companies 
as alleged in Paragraph VIII of the Bill, which defend¬ 
ants in turn own voting securities of electric and gas 
utility subsidiary companies. The extent to which sub¬ 
sidiary companies of the defendants, or any thereof, 
131 sell, transport, transmit or distribute natural or 
manufactured gas or electric energy, or own hr op¬ 
erate utility assets therefor, across state boundaries, is 
set forth in the separate defense and the exhibits thjereto, 
and except to the extent that transactions therein set j forth 
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may bo hold to constitute interstate commerce, defendants 
deny that subsidiary companies of said defendants are en¬ 
gaged in interstate commerce or in the ownership of utility 
assets therefor. 

Par. VII, subpar. 7, p. 8—Deny that any subsidiary com¬ 
pany of defendant Bond and Share is engaged in the per¬ 
formance of sales contracts or in selling goods to public 
utility companies or holding companies. 

5. Pars. IX, X, XI, XII and XIII, pp. 9-13—Deny the 
allegations of these paragraphs that defendants respec¬ 
tively own 4 "substantially all” of the voting securities of 
the subsidiary companies so specified in said paragraphs, 
except to the extent stated in the separate defense, where 
the percentages of said securities owned by defendants are 
accurately set forth. In this connection defendants do not 
deny that the ownerships so specified are in each case suf¬ 
ficient to constitute voting control for the purpose of elec¬ 
tion of directors and other matters requiring stock vote. 

Par. XII, subpar. 1, p. 11—Deny that United Production 
Corporation, Southern Gas & Fuel* Company and Compania 
Mexicana de Gas, S. A. are public utility companies. 

Par. XIII, subpar. 1, p. 12—Deny that Susquehanna Gas 
Company is a public utility company. Deny that defend¬ 
ant Pennsylvania Power & Light Company owns any of the 
voting securities of The Carlisle Gas and Water Company, 
Columbia Gas Company, Pine Grove Electric Light, Heat 
& Power Company, or Shenandoah Light, Heat and Power 
Company, and allege that pursuant to the provisions of 
an order of the Public Service Commission of the Com¬ 
monwealth of Pennsylvania dated Xovember 25, 
132 1935, such companies and the properties and busi¬ 

ness thereof were merged into or consolidated with 
those of defendant Pennsylvania Power & Light Company, 

and further allege that said defendant Pennsvlvania 

^ * 

Power & Light Company, in addition to owning all or sub¬ 
stantially all of the voting securities of Lehighton Electric 
Light and Power Company, as alleged in the Bill, also owns 
or controls 50% of the voting securities of Stanton Op¬ 
erating Company and approximately 27% of the voting- 
securities of Conestoga Transmission Company, which are 
electric utility companies. 

6. Par. XIV, p. 13—Allege that the exemption of the com¬ 
panies named in said paragraph from the provisions of the 
Holding Company Act under the terms of the rule set forth 
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in Exhibit A attached to the Bill is a temporary exemption 
existing in the sole discretion of the plaintiff and tljiat such 
companies have no means of knowing whether said exemp¬ 
tion will continue after February 2, 1936; that such com- 
panies are subsidiary companies of the defendant Bond 
and Share and of their respective holding companie^, within 
the meaning of Section 2(a) (8) of the Act, and are not 
entitled to exemption or to claim exemption as subsidiary 
companies under said Act, and that exemption of s4id com¬ 
panies as holding companies will be without substantial 
value to them if defendant Bond and Share or their respec¬ 
tive holding companies shall be required to registejr under 
the Act, as such companies would remain subsidiary com¬ 
panies subject to all or practically all the provisions of said 
Act. 

7. Par. XV, subpar. 1, pp. 14-16—Deny that electric 
energy is transmitted in interstate commerce, or that lines, 
assets or facilities therefor are owned, leased or operated, 
by the defendants or any of them or by any of th4ir sub¬ 
sidiary companies except in the manner and to thq extent 
alleged in the separate defense and the exhibits thereto and 
except in so far as the transactions therein described may 
be held to constitute interstate commerce. Defend- 
133 ants admit that the figures stated in the tables set 
forth on pages 15 and 16 of the Bill are substantially 
correct on the premises stated and defined on said ^age 15, 
but deny that the electric energy transmitted across state 
boundaries is transmitted in interstate commerce or is 
‘‘interstate electric energy” except in so far as slales of 
such electric energy in the manner and amounts set forth 
in the separate defense and the exhibits thereto piay be 
held to constitute interstate commerce, and defendants 
refer thereto for a statement of the facts. Defendants 
deny that the act of selling electric energy across state 
boundaries in itself constitutes interstate commerce [subject 
to Federal regulation or control. 

In admitting the figures stated in the table set forth on 
said pages 15 and 16, defendants further allege that while 
the figures are approximately accurate on the basi$ of in¬ 
formation available, it is impossible to state such 'figures 
with complete accuracy because of mechanical difficulties 

of measurement, including the absence of state line ijneters, 

| 

8—6655a i 


i 
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the records in certain cases having been kept only for the 
purpose of showing net deliveries or transfers. Further¬ 
more, the figures stated include duplications of more than 
1,184,000,000 kilowatt hours, substantially as follows: 

American Gas and Electric System: In 1933 The Ohio 
Power Company delivered at or near the Ohio-Indiana 
boundary approximately 300,000,000 kilowatt hours to In¬ 
diana <fc Michigan Electric Company, which figure is in¬ 
cluded in the total quantities of electric energy and so- 
called interstate electric energy handled bv said Indiana 
& Michigan Electric Company and The Ohio Power Com¬ 
pany. 

In 1933 The Ohio Power Company delivered at or near 
the Ohio-West Virginia boundary approximately 100,000,- 
000 kilowatt hours to Appalachian Electric Power Com¬ 
pany and tlfis transaction is included in the total quantities 
of electric energy and so-called interstate electric energy 
handled by each of said companies. In the same 
134 year, Appalachian Electric Power Company deliv¬ 
ered at or near said Ohio-West Virginia boundary 
approximately 100,000,000 kilowatt hours to The Ohio 
Power Company and this transaction is also included in 
the total quantities of electric energy and so-called inter¬ 
state electric energy handled by each of said companies. 

American Power & Light System: Minnesota Power & 
Light Company in 1933 delivered at or near the Minne- 
sota-Wisconsin boundary approximately 18,396,000 kilo¬ 
watt hours to Northern Power Company and this figure is 
included in the total quantities of electric energy and so- 
called interstate electric energy handled bv both Minnesota 
Power & Light Company and Northern Power Company. 

Minnesota Power & Light Company in 1933 delivered at 
or near the Minnesota-Wisconsin boundary approximately 
12,351,000 kilowatt hours to Superior Water, Light and 
Power Company and this figure is included in the total 
quantities of electric energy and so-called interstate elec¬ 
tric energy handled bv both Minnesota Power & Light 
Company and Superior Water, Light and Power Company. 

Electric Power & Light System: Louisiana Power & 
Light Company in 1933 delivered at or near the Louisiana- 
Arkansas boundary approximately 164,973,000 kilowatt 
hours to Arkansas Power & Light Company and this figure 
is included in the total quantities of electric energy and 
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so-called interstate electric energy handled by both Louisi¬ 
ana Power & Light Company and Arkansas Power j& Light 
Company. ! 

Louisiana Power & Light Company in 1933 deliyered at 
or near the Louisiana-Mississippi boundary approximately 
126,559,000 kilowatt hours to Mississippi Power & Light 
Company and this figure is included in the total quantities 
of electric energy and so-called interstate electric! energy 
handled by both Louisiana Power & Light Company 
135 and Mississippi Power & Light Company. j 

National Power £ Light System: In 1933 Carolina 
Power & Light Company delivered to Tennessee! Public 
Service Company at or near the Tennessee-North Qarolina 
boundary approximately 89,821,000 kilowatt hours|, which 
figure is included in the total quantities of electric | energy 
handled, and as representing the so-called interstate electric 
energy* handled, by said Tennessee Public Service Company 
and is also included in the total quantities of electric energy 
and the so-called interstate energv handled bv said Carolina 
Power & Light Company. ; 

i 

In addition, in 1933 Carolina Power & Light Company 
itself delivered at a point at the North Carolina-^tirginia 
boundary and arranged for Tennessee Public Service Com¬ 
pany, an associate company, to deliver at Kingspoijt, Ten¬ 
nessee, approximately 260,000,000 kilowatt hours of electric 
energy to Appalachian Electric Power Company, ahd this 
transaction is included in the total quantities of electric 
energy and so-called interstate electric energy handled by 
both Carolina Power & Light Company and Appalachian 
Electric Power Company. In the same year Appalachian 
Electric Power Company delivered to Carolina Power & 
Light Company itself, or to Tennessee Public Service Com¬ 
pany for the account of said Carolina Power & Light Com¬ 
pany at the same points of delivery, approximately j.2,500,- 
000 kilowatt hours and this transaction is included in the 
total quantities of electric energy and the so-called inter¬ 
state electric energy handled by both Appalachian Ejlectric 
Power Company and Carolina Power & Light Company. 

8. Par. XV, subpar. 2, pp. 16-17—Deny that natural or 
manufactured gas is transmitted in interstate comm0rce bv 
the gas utility companies which are subsidiary companies 
of defendants United Gas Corporation or American Power 
& Light Company or that said gas utility companies own, 






116 AMERICAN WATER WORKS AND ELECTRIC CO., INC., VS. 

lease or operate utility assets for such transmission or take 
part in such transmission except in the manner and to the 
extent that the acts set forth in the separate defense and 
the exhibits thereto may be held to constitute inter- 
136 state commerce. Deny that subsidiary companies of 
defendant United Gas Corporation own or operate 
utility assets for the transmission of or transmit or take 
part in the transmission of natural or manufactured gas 
in interstate commerce except to the extent that the acts 
set forth in the separate defense and the exhibits thereto 
may be held to constitute interstate commerce. Deny that 
Consolidated Gas Utilities Company is a subsidiary com¬ 
pany of United Gas Corporation. Deny that subsidiary 
gas public utility companies of defendant American Power 
& Light Company own or operate utility assets for the 
transmission of or transmit or take part in the transmission 
of either natural or manufactured gas in interstate com¬ 
merce except to the extent that the acts set forth in the 
separate defense and the exhibits thereto may be held to 
constitute interstate commerce. Defendants deny that the 
act of selling gas across state boundaries itself constitutes 
interstate commerce subject to Federal regulation or con¬ 
trol. 

9. Par. XVI, subpar. 1, p. 18—Deny that, except as here¬ 
inafter alleged, defendant Bond and Share organized de¬ 
fendants American Power & Light Company, Electric 
Power & Light Corporation, National Power & Light Com¬ 
pany or American Gas; deny that defendant Bond and 
Share had the purpose or intention of employing said com¬ 
panies as its corporate instrumentalities for the acquisi¬ 
tion, financing or control of operating public utility com¬ 
panies; deny that at the time of the organization of the 
said companies defendant Bond and Share acquired by sub¬ 
scription or purchase, or in exchange for property, voting 
securities of said companies in an amount sufficient to en¬ 
able it to dominate or control the affairs of said com¬ 
panies; deny that it retained voting securities in amounts 
sufficient to insure such domination and control. 

Allege that defendant Bond and Share took a leading 
part, and a substantial financial interest, in organizing or 
creating such financial or underwriting syndicates as 
137 were required or used in the organization of said 
defendant holding companies. In some cases de- 
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fendant Bond and Share turned over to the newly organ¬ 
ized holding companies the stock of operating public utility 
companies owned by it; in others, the holding companies 
acquired directly from former owners, other than defend¬ 
ant Bond and Share, the stocks of such operating public 
utility companies. In other cases the holding companies 
acquired from former owners, other than defendant Bond 
and Share, some stocks of operating public utilijty com¬ 
panies, and in addition thereto defendant Bond and Share 
turned over to such holding companies some stocks ^>f oper¬ 
ating public utility companies owned by it. Upon tjhe com¬ 
pletion of the prerequisite financial arrangements, j defend¬ 
ant Bond and Share became, in effect, managing agent for 
the said syndicates in accomplishing the organization of 
said holding companies. The administrative, supervisory, 
investigating and clerical work was done by or uijder the 
direction of defendant Bond and Share. Defendant Bond 

I 

and Share employed for the account of said syndicates, or 
the newly organized holding companies, attorneys, auditors, 
engineers and such other professional or expert Services 
as so required. Said work was done for the account of 
each of such newly organized holding companies, gnd was 
paid for by them in such manner as may have been! agreed 
upon in each particular case. The initial financial jnterest 
taken by defendant Bond and Share in each of said holding 
companies and the proportion of voting stock initially re¬ 
ceived by it or issued upon its order varied in different 
cases. The remainder of the original issue of securities was 
distributed through syndicate participations or general or 
limited public subscriptions under the supervision] of de¬ 
fendant Bond and Share.; The defendant Bond and Share 
retained the voting securities originally acquired b^ it, and 
has subsequently purchased and acquired additional voting 
stock of said holding companies until it now ljias the 
amounts of such stock as alleged in paragraph yill of 

the Bill. ^ ] 

13S Denv that defendant Bond and Share has!at anv 

• i » 

lime completely dominated or controlled the cor¬ 
porate activities of said defendant holding companies, but 
admit that defendant Bond and Share has exercised and 
now exercises such degree of influence and control over 
said companies as is inherent in its ownership of th^ voting 
securities of said companies, as alleged in paragraph VIII 


i 
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of the Bill, such influence and control being now exercised 
in the manner alleged in paragraph 3 hereof. 

Deny that defendant Bond and Share caused its own 
officers to be elected directors and officers of anv of the 
said defendant holding companies at the lime of the or¬ 
ganization thereof, but admit that certain of its directors 
and executive officers were elected and remained directors 
and officers of each said defendant holding companies until 
after the passage of the Act. 

Deny that since the passage of the Act defendant Bond 
and Share caused the resignations of officers and directors 
of said holding companies or the election of certain of its 
executive officers as officers and directors of said defendant 
holding companies, either to create a management subject 
to the domination or control of defendant Bond and Share, 
or otherwise, but admit that such officers and directors 
resigned. 

Denv that the officers and directors of said defendant 
holding companies are persons designated by defendant 
Bond and Share, or are persons subject to the direction 
or control of defendant Bond and Share. 

10. Par. XVI, subpar. 2, p. 19—Deny that defendant 
Bond and Share caused defendants American Power & 
Light Company, Electric Power & Light Corporation and 
National Power & Light Company to enter into service 
contracts or that pursuant thereto defendant Bond and 
Share performed substantially all of the activities neces¬ 
sary to the conduct of such companies’ corporate business 
and functions, but admit that up to a short time prior to 
the filing of i the original Bill of Complaint herein, such 
service contracts existed, and officers and employees 
139 of defendant Bond and Share acted as the officers of 
said defendants, and administered their corporate 
activities, subject to the direction and control of the 
directors thereof. 

Deny that defendant Bond and Share assigned such 
service contracts with such holding companies to Ebasco 
Services Incorporated or that defendant Bond and Share 
itself or through Ebasco Services Incorporated or other¬ 
wise, does now or will continue to perform the services 
provided for bv said contracts, and allege that such con¬ 
tracts were cancelled subsequent to the passage of the Act 
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and prior to the filing of the original Bill of Complaint 
herein. j 

11. Par. XVI, subpar. o, p. 19—Deny that the securities 
of the public utility companies owned by defendant:? Amer¬ 
ican Power & Light Company, Electric Power & Light 
Corporation, National Power & Light Company anc^ Ameri- 
ican Gas wore either transferred to them bv defendant 
Bond and Share or purchased by them at the instance of 
said defendant, except to the extent hereinbefore sbt forth 
in paragraph 9 of this Answer. ; 

Deny* that said defendant holding companies lasit above 
named perform no other function with reference ^o com¬ 
panies the stock of which is owned by them, except to serve 
as, or that they do serve as, a medium through wljiich de¬ 
fendant Bond and Share may publicly finance the opera¬ 
tions of operating public utility companies or through 
which defendant Bond and Share, either with a compara¬ 
tively small investment, or otherwise, may or does dominate 
or control the operations of operating public utility com¬ 
panies, and allege that each of said defendant holdihg com¬ 
panies is separately officered, staffed, directed and tjnanced 
(except that two officers and directors of defendant Bond 
and Share are also directors of defendant American Gas) 
and functions as a corporate entity separate and distinct 
from that of defendant Bond and Share. 

Deny that defendant Bond and Share has used ^aid de¬ 
fendant holding companies as instrumentalities for 
140 dominating or controlling the operations of 'operat¬ 
ing public utility companies. 

Deny that all important questions of business policy and 
personnel arising in the operations of the subsidiary public 
utility companies of said defendant holding companies are 
determined by defendant Bond and Share. Deny that said 
public utility companies are controlled or operated hs com¬ 
ponent members of a single system. The method ofl opera¬ 
tion of said companies is hereinafter alleged in the separate 
defense and the exhibits thereto. 

-lT Par. XVI, subpar. 4, p. 20 —Deny that defendant 
Bond and Share has controlled or directed or now controls 
or directs the operations of any operating public | utility 
companies by means of supervisory services rendered to 
such companies, or otherwise, or that it caused any bperat- 
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in" public utility companies to negotiate or enter into serv¬ 
ice contracts for the performance of services substantially 
the same as those referred to in paragraph XVIII of the 
Bill, but admit that it entered into such contracts with many 
of such companies. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, but admit 
that Ebasco Services Incorporated, renders services to 
operating public utility subsidiary companies of the de¬ 
fendant holding companies. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, supervises, 
directs or controls in any way the operations of its sub¬ 
sidiary operating public utility companies, but admit such 
supervision by Ebasco Services Incorporated as is provided 
for in such service contracts. 

13. Par. XVI, subpar. 5, p. 21—Deny that defendant 

Bond and Share has controlled or directed bv anv means 

• • 

or instrumentality the business and affairs of any public 
utility companies: that it has caused holding companies 
to purchase controlling interests in public utility 
141 companies; that it has constructed or caused operat¬ 
ing public utility companies to construct utility 
properties; that it has caused the purchase and construc¬ 
tion of utility properties or that it has caused the develop¬ 
ment of interconnections between properties of public 
utility subsidiary companies of the defendant holding com¬ 
panies, but admit that there has been a development of such 
interconnections between such public utility properties, 
and that defendant Bond and Share has assisted in and 
exerted a substantial influence in the development of the 
public utility properties of subsidiary companies of the 
other defendant holding companies. 

Deny that defendant Bond and Share, either in its own 
capacity or through the corporate organizations of the 
other defendants herein, or otherwise, is engaged or will 
engage in the transmission in interstate commerce of elec¬ 
tric energv or manufactured or natural gas. 

14. Par. XVI, subpar. 6 , p. 21—Deny that defendant 
American Gas by virtue of the rendition of supervisory 
services or otherwise is itself engaged in the interstate 
transmission of electric energy. 
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15. Par. XVI, subpar. 7, p. 22—Deny that defendants 

Power Securities Corporation, Lehigh Power Securities 
Corporation or Houston Gulf Gas Company are either 
themselves, or through the instrumentalitv of thbir sub- 
sidiary public utility companies, engaged in the interstate 
transmission of electric energy or natural or manuftactured 
gas. ^ | 

16. Par. XVII, p. 22—Deny each and every allegation 
contained in paragraph XVII of the Bill. Allege tljat such 
services have been rendered in the past, but that ^he con¬ 
tracts therefor have been cancelled as alleged in paragraph 
10 hereof and that such services are no longer rendered. 

17. Par. XVIII, pp. 24-29—Deny that defendant Bond 
and Share, in its own name or through Ebasqo Serv- 

142 ices Incorporated, or otherwise, but adm|it that 
Ebasc-o Services Incorporated, by the use of the 
mails or means or instrumentalities of interstate commerce, 
is and will be engaged in taking steps in the performance 
of its existing service contracts with operating public utility 
companies. j 

Deny that under such contracts defendant Bopd and 
Share, in its own name or through Ebasco Service^ Incor¬ 
porated, or otherwise, undertakes to render, but adijiit that 
Ebasco Services Incorporated for an agreed rate pf com¬ 
pensation based upon total monthly operating revenues 
undertakes to render, and does render, extensive services, 
and that its client operating public utility companies agree 
to accept such services and to pay for the same. j 

Admit that the service contracts now being performed 
by Ebasco Services Incorporated provide for rendering 
services substantially the same as those referrecj. to in 
paragraph XVIII of the Bill, but allege that no executives 
or other members of the organizations of defendant Bond 
and Share or of Ebasco Services Incorporated are Serving 
as officers or directors of said client operating companies 
doing business in the United States. 

IS. Par. XIX, p. 29—Deny that defendant Bond and 
Share itself or through the instrumentality of Ebascp Serv¬ 
ices Incorporated, or otherwise, controls or directs the 
purchasing of or purchases the materials, supplies or 
equipment required by operating public utility companies, 
but admit that Ebasco Services Incorporated, as part of 
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the general services rendered to its client operating public 
utility companies, renders certain advisory and other serv¬ 
ices in connection with the purchasing of some, but not all, 
of the materials, supplies and equipment required by said 
operating public utility companies. 

Deny that defendant Bond and Share is now a party to 
anv contracts, agreements or understandings under which 
materials, supplies or equipment are purchased by or for 
the account of public utility operating companies, 
143 and deny that Ebasco Services Incorporated is a 
party to any contracts, agreements or understand¬ 
ings with any manufacturing company under which it 
undertakes to place orders with any such company for all 
or any material part of the materials, supplies and equip¬ 
ment required by its client public utility operating com¬ 
panies, but admit that Ebasco Services Incorporated has 
arranged for certain contracts with one or more inde¬ 
pendent manufacturing companies under which said Ebasco 
Services Incorporated enables its client operating public 
utility companies, if they so elect, to place with such manu¬ 
facturing companies orders for certain but not all of the 
materials, supplies and equipment which may be required 
by such client operating public utility companies, all as 
more fully set forth in paragraph 38 of the separate defense. 

Denv that defendant Bond and Share, either in its own 

name or through the instrumentality of Ebasco Services 

< • 

Incorporated,; or otherwise, or that said Ebasco Services 
Incorporated, purchases any materials, supplies or equip¬ 
ment for the account of public utility operating companies, 
but admit that Ebasco Services Incorporated makes pur¬ 
chases as agent for its client companies, and, by volume 
contracts negotiated with manufacturing and supply com¬ 
panies, enables its client operating public utility companies 
to purchase annually materials, supplies and equipment 
valued at several millions of dollars. 


Deny that defendant Bond and Share or said Ebasco 
Services Incorporated either causes or will cause any of 
such materials, supplies and equipment to be shipped in 
interstate commerce, except, as to Ebasco Services Incor¬ 
porated, to the extent alleged in said paragraph 38 of the 
separate defense. 

19. Par. XX, p. 30—Deny that defendant Bond and 
Share, through Phoenix Engineering Corporation or other- 
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wise, but admit that Phoenix Engineering Corporation, in 
accordance with the terms of the service contractd now in 
effect between Ebasco Services Incorporatedjand the 
144 operating public utility companies as herdinabove 
set forth, in the ordinary course of its business by 
the use of tlie mails or means or instrumentalities bf inter¬ 
state commerce, negotiates and enters into construction 
contracts with operating public utility companies. ' 

Deny that defendant Bond and Share, through ]Phoenix 
Engineering Corporation or otherwise, but adibit that 
Phoenix Engineering Corporation, in the ordinary course 
of its business, bv use of the mails or means or instrumen- 

f V 

talities of interstate commerce, is engaged in takiiig steps 
in connection with the performance of such construction 
contracts. j 

20. Par. XXI, p. 31—Deny that defendant Bojnd and 

Share and Ebasco Services Incorporated, or either of them, 
have caused the securities of defendant American Gas or 
of its subsidiaries to be offered for sale or distributed or 
sold in interstate commerce, and allege that they are with¬ 
out knowledge whether they will take any steps in the per¬ 
formance of financial services for defendant American Gas 
or its public utility subsidiary companies. | 

21. Par. XXII, pp. 31-32—Deny that services rendered 
by defendant American Gas are performed in consicjeration 
of an agreed rate of compensation paid to defendant Ameri¬ 
can Gas, and allege that such services are rendered to the 
operating public utility companies at the cost thejreof to 
defendant American Gas, which cost is apportioned between 
said companies and includes no profit or fee payable to 
defendant American Gas in excess of such cost. j 

22. Par. XXIII, pp. 33-35—Deny that defendant Bond 
and Share, either in its own name or through its subsidiary 
Ebasco Services Incorporated, or through said Phoenix 
Engineering Corporation, or otherwise, since Deceijnber 1, 
1935 has engaged in a business in interstate com¬ 


merce. 


145 Deny that the performance of service or construc¬ 
tion contracts by Ebasco Services Incorporated or 
Phoenix Engineering Corporation contemplates or requires 
a continuous or regular intercourse in interstate coipmerce, 
but admit that such contracts require the transportation 
across state boundaries of papers, reports and forms be- 


i 
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tween the office of Ebasco Services Incorporated and its 
client operating companies, and admit that the information 
furnished by Ebasco Services Incorporated in connection 
with the exchange of apparatus results in the transporta¬ 
tion of certain apparatus across state boundaries between 
the place of business of the company selling such apparatus 
and the place of business of the company purchasing such 
apparatus. 

Deny that defendant Bond and Share, pursuant to these 
service contracts, or otherwise, sends persons from its 
offices in New York to operating public utility companies, 
but admit that Ebasco Services Incorporated and Phoenix 
Engineering Corporation are required to send, and do send, 
sponsors, operating specialists, engineers and other em¬ 
ployees from their offices in New York to the states in which 
such public utility companies served by them operate. 

Deny that defendant Bond and Share, through its officers 

or employees or otherwise, performs any services pursuant 

to such service contracts bv anv means or instrumental!tv 

• • • 

whatsoever, but admit that the accounting, financial and 
other services performed pursuant to said contracts by the 
officers and employees of Ebasco Services Incorporated and 
Phoenix Engineering Corporation from the offices of said 
companies in New York City, for public utility operating 
companies in other states, are performed in part by means 
of interstate communication and instrumentalities of inter¬ 
state commerce. 

Deny that either defendant Bond and Share or said 
Ebasco Services Incorporated enters into contracts for the 
sale of equipment or supplies to said client operating com¬ 


panies. 

146 Deny that defendant Bond and Share, either in its 
own name or through Ebasco Services Incorporated, 
or otherwise, but admit that Ebasco Services Incorporated, 
in accordance with the provisions of the contracts with 
its client operating companies, arranges for the making of 
contracts under which manufacturing or other companies 
sell equipment and supplies to said client companies, which 
contracts are performed in part by means or instrumen¬ 
talities of interstate commerce. 


Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, but admit 
that said Ebasco Services Incorporated, in accordance with 
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the provisions of its contracts with client operating com¬ 
panies, arranges for the transportation by means oj* instru¬ 
mentalities of interstate commerce of equipment ;^nd sup¬ 
plies to client companies. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, biit admit 
that Ebasco Services Incorporated, in accordance yith the 
terms of contracts with its client operating companies, fur¬ 
nishes information and services in connection \jith the 
exchange of apparatus by means of which purchases, sales 
and exchanges of second hand apparatus and materials are 
made between and among client companies, and between 
client companies and other companies, and that the conduct 
of such apparatus exchange contemplates and requires ship¬ 
ments of apparatus and materials by means or instrumen¬ 
talities of interstate commerce. 

Deny that defendant Bond and Share, either in its own 
name or through Ebasco Services Incorporated, or that 
Ebasco Services Incorporated, negotiates or takes charge 
of the sale or distribution in interstate commerce of securi¬ 
ties of client operating companies, and deny that at this 
time either of said companies directs the sale of securities 
of client companies to persons in the territories which thev 
serve. 

Deny that defendant Bond and Share, either in its own 

___ * 

name, or through Ebasco Services Incorporated, or 
147 through Phoenix Engineering Corporation, jor that 
Ebasco Services Incorporated itself, but admit that 
Phoenix Engineering Corporation, purchases and arranges 
for the shipment of materials, supplies and equipment, by 
means or instrumentalities of interstate commerce as con¬ 
templated in and required by the construction contracts 
negotiated and entered into as hereinabove set forth, j 

Deny that defendant Bond and Share receives, either in 
its own name, or through Ebasco Services Incorporated, or 
through Phoenix Engineering Corporation, but admit that 
Ebasco Services Incorporated and Phoenix Engineering 
Corporation receive, compensation from their clieht com¬ 
panies for the performance of the services referred to in 
paragraph XXIII of the Bill. 

Deny that the performance for compensation of services 
by Ebasco Services Incorporated or by Phoenix Engineer- 
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ing Corporation, referred to in paragraph XXIII of the 
Bill constitutes a business in interstate commerce. 

Denv that defendant Bond and Share, either in its own 

w 7 

name or through Ebasco Services Incorporated, or through 
Phoenix Engineering Corporation, is engaged in interstate 
commerce. 

23. Par. XXIV, p. 35—Deny that defendant American 
Gas is engaged in rendering construction services for its 
subsidiary operating public utility companies, or that the 
performance of any services rendered by it to such com¬ 
panies requires any intercourse or transportation in inter¬ 
state commerce except of reports, stationery, forms and 
clerical material, the use of facilities of interstate commerce 
in the transportation of officers and employees, and inter¬ 
state communication by use of the mails, telephone and 
telegraph. 

Deny that the performance of any services, as herein¬ 
before admitted, bv defendant American Gas constitutes 
engaging in business in interstate commerce, or that said 
defendant is engaged in anv business in interstate com- 
meree. 


148 


As a Separate and Distinct Defense and by Way of 
Counterclaim and Cross-Bill. 


Defendants jointly and severally allege: 

24. Defendant Bond and Share and defendants American 
Gas, American Power & Light Company, Electric Power 
& Light Corporation, National Power & Light Company, 
United Gas Corporation, Power Securities Corporation, Le¬ 
high Power Securities Corporation and Easton Consolidated 
Electric Company, which defendants other than Bond and 

Share are hereinafter sometimes referred to collectively as 

%> 

“holding company defendants”, are duly organized and 
existing corporations, the states in which they are incorpo¬ 
rated and of which they are citizens and residents and the 

* 

locations of offices respectively maintained by them for the 
transaction of business being: 
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State of Location of 

Defendant. Incorporation. Office. 

Electric Bond and Share 

Company New York New Yorki N. Y. 

American Gas and Electric f 

Company New York New York, N. Y. 

American Power & Light I 

Company Maine New York! N. Y. 

Electric Power & Light j 

Corporation Maine New Yorki N. Y. 

National Power & Light 

Company New Jersey New York' N. Y. 

United Gas Corporation Delaware New York] N. Y. 

Power Securities Corporation New Hampshire New YorkJ N. Y. 

Lehigh Power Securities 1 

Corporation Delaware New York] N. Y. 

Eastern Consolidated Electric 

Company New Jersey Allentown,; Pa. 

149 Defendants Appalachian Electric Power Company, 
The Ohio Power Company, The Scranton Electric 
Company, Atlantic City Electric Company, Idaho | Power 


Company, Utah Power & Light Company, United Ghs Pub¬ 
lic Service Company, Houston Gulf Gas Company, The 
Montana Power Company, Nebraska Power Company, Pa¬ 
cific Power & Light Company, The Washington j Water 
Power Company and Pennsylvania Power & Light Com¬ 
pany, which defendants are hereinafter sometimes referred 
to collectively as “operating company defendants]” but 
which are also holding companies as hereinafter set) forth, 
are duly organized and existing corporations, the states in 
which they are incorporated and of which they are ciitizens 
and residents and the locations of their respective principal 
offices for the transaction of business being: ! 


Defendant. 

Appalachian Electric Power 
Company 

The Ohio Power Company 
The Scranton Electric Company 
Atlantic City Electric Company 
Idaho Power Company 
Utah Power & Light Company 

United Gas Public Service 
Company 

Houston Gulf Gas Company 
The Montana Power Company 
Nebraska Power Company 
Pacific Power <fc Light Company 
The Washington Water Power 
Company 

Pennsylvania Power & Light 
Company 


State of 
Incorporation. 

Principal 

Office| 

Virginia 

Ohio 

Pennsylvania 

New Jersey 

Maine 

Maine 

Roanoke, Vja. 
Canton, Ohio 
Scranton, P|a. 
Atlantic City, N. J. 
Boise, Idahb 

Salt Lake City, 
Utah 

Delaware 

Delaware 

New Jersey 

Maine 

Maine 

Houston, Texas 
Houston, Texas 
Butte, Monf. 
Omaha, Neb. 
Portland, O^e. 

W r ashington 

Spokane, Wash. 

Pennsylvania 

Allentown, Pa. 


l 
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150 25. The plaintiff Securities and Exchange Com¬ 
mission is an independent agency in the executive 

branch of the Government of the United States with its 
principal office and domicile in the District of Columbia. 
The cross-defendants (made parties hereto by order of this 
Court) are administrative officers of the United States and 
are inhabitants of the District of Columbia. Thev are more 
particularly identified as follows: Homer S. Cummings 
(hereinafter referred to as the “Attorney General”) is At- 
tornev General of the United States: James A. Farlev 

• 7 

(hereinafter referred to as the “Postmaster General”) is 
the Postmaster General of the United States; James M. 
Landis, Robert E. Healv, George C. Mathews and James D. 
Ross (hereinafter referred to collectively as the “Commis¬ 
sioners”) are members of and constitute the Securities and 
Exchange Commission. 

The plaintiff and the cross-defendants threaten to per¬ 
form certain acts, and to subject defendants to certain pro¬ 
hibitions, liabilities, and penalties, under the pretended 
authority of Title I of that certain Act of Congress (Public 
Xo. 333—74th Congress—S. 2796; Title 15, Sections 79 to 
79z-G, both inclusive, U. S. C. A.), entitled “An Act to pro¬ 
vide for control and regulation of public-utility holding 
companies, and for other purposes”, approved August 26, 
1935, which Title I in Section 33 thereof is designated 
“Public Utility Holding Company Act of 1935” and for 
brevitv mav be sometimes hereinafter referred to as the 
“Holding Company Act”, or simply as the “Act”. For 
reasons hereinafter set forth, the threatened acts of the 
plaintiff and the cross-defendants are not authorized, and 
said Act is unconstitutional and void. The plaintiff and the 
cross-defendants are, therefore, wholly without authority to 
do those things with which thev are charged herein. There 
has thus arisen between the plaintiff and the defendants 
and between the defendants and the cross-defendants an 
actual controversy in which the plaintiff and the cross- 

151 defendants assert and propose to exercise, and the 
defendants deny, their authority to prohibit, control, 

regulate or manage the business, affairs or acts of the de¬ 
fendants under any of the provisions of said Holding Com¬ 
pany Act. 

26. This is a civil suit in equity, wherein the matter in 
controversy exceeds the sum or value of $3,000, exclusive 
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of interest and costs, arises under the Constitution and 
laws of the United States, and is within the equity juris¬ 
diction of this Court. This is also a case of actual jcontro¬ 
versy involving civil and property rights of which this 
Court, pursuant to Section 274 (d) of the Judicial Code 
(Title 28, Section 400, U. S. C. A.) has jurisdiction to de¬ 
clare rights and other legal relations and the defendants 
are interested parties petitioning for such declaration and 
for such further relief by injunction or otherwise as may 
be necessary or proper. , 

27. Section 2(a) of Said Holding Company Act |defines 
(in its numbered paragraphs hereinafter set forth) ^;he fol¬ 
lowing, among other, terms: (3) Electric utility cojmpany, 
(4) Gas utility company, (5) Public-utility company, (7) 
Holding company, (8) Subsidiary company, (9) Hjolding- 
companv system, (10) Associate company, (11) Affiliate, 
(12) Registered holding company, (16) Security, (it) Vot¬ 
ing security, (19) Service contract, (20) Sales cqntract, 
(21) Construction contract, (29) Integrated public-utility 
system. When such terms are hereinafter used, tltev are 

used in their statutorv sense, as thus defined in said Section 

* 

2(a) of said Holding Company Act. j 

28. Defendant Bond and Share is a holding company, in 
that it owns ten per centum or more (the exact percentages 
being hereinafter stated in paragraph 39 and Exhibit VI 
hereof) of the outstanding voting securities of the follow¬ 
ing named defendants, each of which is likewise a 

152 holding company, to wit: American Gas, Anjierican 
Power & Light Company, Electric Power &! Light 
Corporation and National Power & Light Company. De¬ 
fendant Bond and Share also owns approximately seven 
per centum of the outstanding voting securities of defend¬ 
ant United Gas Corporation, which is also a holding com¬ 
pany. 

Descriptions of each of said holding company defend¬ 
ants and of the subsidiary companies thereof and jof the 
facts and circumstances which constitute each of sgid de¬ 
fendants herein a holding company are hereinafter set 
forth in paragraphs 32 to 36 hereof. I 

Defendant Bond and Share does not own, control, or 
hold with power to vote any voting securities of dny of 


9—6655a 


i 
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tho holding company defendants or operating company 
defendants other than as above set forth. 

Defendant Bond and Share’s investment in the securities 
of the holding company defendants herein has exceeded, 
and now exceeds, the sum of $200,000,000. Defendant Bond 
and Share also owns bonds of operating public utility sub¬ 
sidiary companies of the holding company and operating 
company defendants which cost said defendant approxi¬ 
mately $10,600,000 and which have a present value of ap¬ 
proximately $11,700,000. 

Defendant Bond and Share now has outstanding 1,155,- 
655 shares of $6 Preferred Stock, 300,000 shares of $5 
Preferred Stock and 5,267,147 shares of Common Stock 
held, in the aggregate, by approximately 130,000 stockhold¬ 
ers who reside in every state in the United States and in 
many foreign countries. Each share of stock has one vote. 
More than a majority of said stockholders reside outside 
the State of New York, in which said defendant is incorpo¬ 
rated. No stockholder owns more than 1.1 per centum of 
the presently outstanding stock of said defendant Bond and 
Share. 

29. Defendant Bond and Share also owns more than ten 
per centum of the outstanding voting securities of 

153 American & Foreign Power Company Inc., which is 
a holding company, through its ownership of voting- 
securities of certain holding companies and of certain pub¬ 
lic utility companies which operate solely in countries out¬ 
side the boundaries of the United States. 

Said defendant Bond and Share also has investments 
in the common stock and other securities of other public 
utility holding companies. These investments, while sub¬ 
stantial in amount, are small in proportion to the aggregate 
voting stock of said companies and insufficient to constitute 
said defendant either a holding company or an affiliate of 
said companies as defined in said Holding Company Act. 
and said defendant has no service arrangement, common 
directors or other affiliation with said companies except 
that of investment. 

30. Defendant Bond and Share also owns all the out¬ 
standing capital stock of Ebasco Services Incorporated, a 
corporation organized under the laws of New York, which 
furnishes certain services, as more fully alleged in para¬ 
graph 38 hereof, to all or substantially all of the public 
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utility companies which are subsidiary companies of the 


er than 
subsid- 
Ebasco 


defendant holding companies above mentioned, otl: 
defendant American Gas, to which company and its 
iary companies no such services are furnished. 

Services Incorporated in turn owns all or substantially all, 
of the outstanding capital stock of (a) Two Rectot Street 
Corporation, a New York corporation which owns an office 
building at Xo. 2 Rector Street, New York, X. Y., ^b) Em- 
prezas Electricas Brasilciras, S. A., a corporation of the 
Republic of Brazil which renders certain services tp public 
utility companies operating in Brazil which are indiiject sub¬ 
sidiary companies of the above mentioned America!} & For¬ 
eign Power Company Inc., and (c) Phoenix Engineering 
Corporation, a Delaware corporation which renders engi¬ 
neering services to certain of the public utility companies 
which are subsidiary companies of the holding company 
defendants. j 

154 31. By the terms of paragraph (9) of Sectipn 2(a) 

of said Holding Company Act, the defendant Bond 
and Share and the other holding company and operating 
company defendants and the subsidiary companies iof said 
defendants, consisting principally of operating public utility 
companies, constitute a so-called holding company system, 
and each of the other defendants individually with jits sub¬ 
sidiary holding and operating companies likewise j consti¬ 
tutes a so-called holding company system. Thesp com¬ 
panies, together with their interrelations and the principal 
business done by each of them, are described in the j follow¬ 
ing paragraphs. j 

32. Defendant American Power & Light Company, here¬ 
inafter called “American Company”, is a holding company 
in that it owns more than ten per centum (the respective 
percentages being indicated after the name of eac|h com¬ 
pany) of the outstanding voting securities of the following 
defendants and of the following electric and gas utilitv com- 
panics which are conducting and for several years lajst past 
have conducted electric and/or gas utility businesses and 

incidentallv in some cases other businesses in the states 

* 

hereinafter mentioned: j 

i 

Central Arizona Light and Power Company (98.04%) 
generates and distributes electric energy, and distributes 
natural gas, solely in Arizona. Florida Power & Light 
Company (100%) generates and distributes electric Energy 


i 

i 
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and gas solely in Florida. Kansas Gas and Electric Com¬ 
pany (90.55%) generates and distributes electric energy 
solely in Kansas, except for the distribution of electric en¬ 
ergy to a few customers in Missouri. Minnesota Power & 
Light Company (93.03%) generates and distributes elec¬ 
tric energy in Minnesota and also makes certain sales of 
electric energy at the Minnesota-Wisconsin boundary. De- 
fondant The Montana Power Company (99.75%) generates 
and distributes electric energy and distributes natural gas 
in Montana and has a subsidiary company, Idaho 
155 Transmission Company, which distributes and deliv¬ 
ers electric energy in Idaho and has an insignificant 
amount of property in Montana. Montana Power Gas 
Company (99.99%) produces and transmits natural gas 
solely in Montana. Defendant Nebraska Power Company 
(88.39%) generates and distributes electric energy in Ne¬ 
braska, sells electric energy at or near the Iowa-Nebraska 
boundary and has a subsidiary company, Citizens Power & 
Light Company, which distributes in Iowa electric energy 
purchased in Nebraska and owns an insignificant amount of 
property in Nebraska. New Mexico Electric Service Com¬ 
pany (99.99%) generates and distributes electric energy 
solely in New Mexico. Northern Power Company (98.80%) 
transmits and distributes in 'Wisconsin electric energy pur¬ 
chased at the Minnesota-'Wisconsin boundary. Northwest- 
ern Electric Company (67.63%) generates and distributes 
electric energy in Oregon and 'Washington. Defendant 
Pacific Power & Light Company (94.66%) generates and 
distributes electric energy in 'Washington and Oregon and 
has a subsidiary company, Inland Power & Light Company, 
which generates and distributes electric energy in 'Wash- 
ington and generates electric energy in Oregon. Portland 
Gas & Coke Company (84.03% ) manufactures and distrib¬ 
utes gas solely in Oregon, except for comparatively small 
distribution of such gas in Washington. Superior Water, 
Light and Power Company (66.56%) distributes electric 
energy and gas in Wisconsin. Texas Electric Service Com- 
pany (98.96%) generates and distributes electric energy 
solely in Texas. Texas Power & Light Company (96.76%) 
generates and distributes electric energy solely in Texas. 
Texas Public Utilities Corporation (99.95%) distributes 
electric energy and sells natural gas at wholesale solely in 
Texas. Defendant The Washington Water Power Com- 
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pany (99.6S%) generates and distributes electric Energy in 
Washington and Idaho and has a subsidiary company, Che¬ 
lan Electric Company, which generates electric energy in 
Washington and Idaho. 

Defendants The Montana Power Company, Nebraska 
Power Company, Pacific Power & Light Company 
156 and The Washington Water Power Company are 
holding companies in that they own all or Isubstan- 
tially all of the voting securities of the companies above 
designated as their respective subsidiary companies. 

Xone of the electric properties of the companies men¬ 


tioned in this paragraph 32 is physically interconnected 
or is capable of physical interconnection with tlje prop¬ 
erties of the other companies mentioned in this paragraph 
32 into an “integrated public-utility system”, asj defined 
in Section 2(a) (29) of the Act, which under norrpal con¬ 
ditions may be economically operated as a single intercon¬ 


nected and coordinated system, except that: j 

(a) The properties of defendants The Washington Water 

Power Company and The Montana Power Compaijy, most 
of the properties of Pacific Power & Light Company and 
the properties of Northwestern Electric Company! Inland 
Power & Light Company, Idaho Transmission Company 
and Chelan Electric Company are interconnected by means 
of transmission lines. I 

(b) The properties of Minnesota Power & Ligljd Com¬ 

pany, Northern Power Company and Superior j Water, 
Light and Power Company, are interconnected by means of 
transmission lines. I 


(c) The properties of defendant Nebraska Power Com¬ 
pany and its subsidiary company, Citizens Power Light 
Company, are interconnected by means of distribution lines. 

(d) Most of the properties of Texas Electric (Service 

Company, Texas Power & Light Company and Texas} Public 
Utilities Corporation, are interconnected by means of trans¬ 
mission lines. ! 


A further description of said subsidiary compahies of 
defendant American Company, and of other ajid non- 
157 utility direct and indirect subsidiary companies of 
said American Company, the business done by them 
and the extent to which said companies, or any thereof, are 
engaged in transmitting or selling electric energy jor gas 


i 

i 

i 

i 
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across state boundaries is given in Exhibit I, attached 
hereto and by reference made a part hereof. 

33. Defendant Electric Power & Light Corporation, here¬ 
inafter called 4 ‘Electric Company”, is a holding company 
in that it owns more than ten per centum (the respective 
percentages ibeing indicated after the name of each com¬ 
pany) of the outstanding voting securities of the following 
defendant and of the following electric and gas utility com- 
panics which are conducting and for several years last past 
have conducted electric and/or gas utilitv businesses and 
incidentally in some cases other businesses in the states 
hereinafter mentioned: 

Arkansas Power & Light Company (90.22%) generates 
and distributes electric energy and distributes natural gas 
in Arkansas and both sells and purchases electric energy at 
state boundaries. Dallas Power & Light Company 
(69.98%) generates and distributes electric energy solely 
in Texas. Louisiana Power & Light Company (95.43%) 
generates and distributes electric energy and distributes 
natural gas in Louisiana and sells electric energv at state 
boundaries. Mississippi Power & Light Company (94.03%) 
generates and distributes electric energy and distributes 
natural gas in Mississippi and purchases electric energy 
at state boundaries. New Orleans Public Service Inc. 
(95.08%) generates and distributes electric energy and 
distributes natural gas (in emergencies manufactured gas) 
solely in Louisiana. Defendant Utah Power & Light Com¬ 
pany (92.38%) generates and distributes electric energy in 
Utah, Idaho and Wyoming and is itself a holding company 
in that it owns all or substantiallv all of the outstanding 
voting securities of: (a) Utah Light and Traction Com¬ 
pany, which owns but has leased to defendant Utah Power 
& Light Company electric generating plants and 
158 distributing systems in Utah; (b) The Western Colo¬ 
rado Power Company, which generates and dis¬ 
tributes electric energy in Colorado; and (c) Bountiful 
Light and Power Company, which distributes electric 
energy in Utah. 

Defendant Electric Company also owns all the outstand¬ 
ing voting securities of holding company defendant Power 
Securities Corporation, which is a holding company in that 
it owns 71.75% of the outstanding voting securities of de¬ 
fendant Idaho Power Company, which generates and dis- 
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i 

i 


tributes electric energy in Idaho and Oregon. Said de- 
fendant Idaho Power Company is also itself a holding com¬ 
pany in that it owns all or substantially all of the Outstand¬ 
ing voting securities of its subsidiary company,j Nevada 
Power Company, which distributes electric energy in Ne¬ 
vada. ! 

Defendant Electric Company also owns 61.58of the 
outstanding voting securities of defendant United pas Cor¬ 
poration, referred to in paragraph 34 hereof. 

None of the electric properties of the companies men¬ 
tioned in this paragraph 33 is physically interconnected or 
is capable of physical interconnection with the properties 
of the other companies mentioned in this paragraph 33 into 
an “integrated public-utility system ,, which undeif normal 
conditions may be economically operated as a single inter¬ 
connected and coordinated system except that: 

(a) The properties of defendants Idaho Power Company 

and Utah Power k Light Company and the properties of 
Utah Light and Traction Company, Bountiful Light and 
Power Company and Nevada Power Company ate inter¬ 
connected by means of transmission lines. j 

(b) The properties of Arkansas Power & Ligjit Com¬ 
pany, Louisiana Power k Light Company, Mississippi 
Power & Light Company and New Orleans Public Service 
Inc. are interconnected by means of transmission lines in 

the case of the Arkansas, Louisiana and Mississippi 
159 companies, and in the case of the New Orleans Public 
Service Inc. bv means of an emergency intei'eonnee- 
tion between the Louisiana company and the New Orleans 
company at the New Orleans generating station of tike latter 
company. j 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant Electric Company,! and of 
other and non-utility direct and indirect subsidiary com¬ 
panies of said Electric Company, the business done by them 
and the extent to which said companies, or any thereof, are 
engaged in transmitting or selling electric energy or gas 
across state boundaries is given in Exhibit II, attached 
hereto and by reference made a part hereof. 

34. Defendant United Gas Corporation, hereinafter 
called “United Company”, is a holding company id that it 
owns all of the outstanding voting securities of its principal 
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subsidiary company, defendant United Gas Public Service 
Company, which is engaged in the production of natural gas 
and oil and is a gas utility company engaged as such in the 
distribution of natural gas in Texas, Louisiana and Missis¬ 
sippi and also has natural gas pipe lines which extend into 
Alabama and Florida. 

Defendant United Gas Public Service Company is itself 
a holding company in that it owns all or substantially all 
of the outstanding voting securities of: (a) defendant 
Houston Gulf Gas Company, which is engaged in the pro¬ 
duction of natural gas and oil, is a gas utility company en¬ 
gaged as such in the distribution of natural gas in Texas 
and also is itself a holding company in that it owns all or 
substantially all of the outstanding voting securities of 
Houston Gas and Fuel Company, which distributes natural 
gas in Houston, Texas; (b) Northern Texas Utilities Com¬ 
pany, which operates natural gas production and distribu¬ 
tion facilities in Texas and (c) Southern Gas Utilities, Inc., 
which operates natural gas production and distribution 
facilities in Texas. 

160 Defendant United Company also owns substantial 
stock interests in Mississippi River Fuel Corpora¬ 
tion, operating in Louisiana, Arkansas, Missouri and Illi¬ 
nois and El Paso Natural Gas Company which with its sub¬ 
sidiary companies, operates in New Mexico, Texas, Ari¬ 
zona and the Republic of Mexico. Defendant United Gas 
Public Service Company also owns substantial stock inter¬ 
ests in Monroe Gas Company and Natural Gas Company, 
Inc*., operating in Louisiana. None of these four companies 
is operated as a part, or considered to be a part, of the nat¬ 
ural gas system of said United Gas Public Service Com- 


The natural gas properties of defendant United Gas Pub¬ 
lic Service Company and its several subsidiary companies 
above named comprise a single system for the production, 
transportation and distribution of gas, such system being 
tully interconnected either through transportation facilities 
of defendant United Gas Public Service Company and its 
subsidiary companies (or through transportation facilities 
belonging to other natural gas companies which have con¬ 
tracted to transport gas produced by said United Gas Pub¬ 
lic Service Company or its subsidiary companies), except 
in the case of a portion of said system in the Amarillo field 
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in northern Texas which is not yet physically intercon¬ 
nected, but which is capable of physical interconnection, 
with the remainder of said svstem. i 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant United Company^ and of 
other and non-utilitv direct and indirect subsidiary com- 

» i * 

panics of said United Company, the business done by them 
and the extent to which said companies, or any thereof, are 
engaged in transporting or selling gas across state or inter¬ 
national boundaries is given in Exhibit III, attached hereto 
and by reference made a part hereof. 

35. Defendant National Power & Light Companyi herein¬ 
after called “National Company”, is a holding conjpany in 
that it owns more than ten per centum (tliej respec- 
161 tive percentages being indicated after the name of 
each company) of the outstanding voting securities 
of the following electric and gas utility companies wjiich are 
conducting and for several years last past have conducted 
electric and/or gas utility businesses and incidentally in 
some cases other businesses in the states hereinafter men¬ 
tioned : 

Birmingham Electric Company (100%) distributes and, 
in emergencies generates, electric energy solely in Ala¬ 
bama. Carolina Power & Light Company (93.53% )| gener¬ 
ates and distributes electric energv in North Carolina and 
South Carolina and both purchases and sells electric! energy 
at state boundaries. Holston River Electric Company 
(100%) distributes electric energy solely in Tennessee. 
Houston Lighting & Power Company (91.32%) generates 
and distributes electric energy solely in Texas. Memphis 
Power & Light Company (86.79%) generates and distrib¬ 
utes electric energy and distributes natural gas (iij emer¬ 
gencies manufactured gas) in the State of Tennessee and 
also both sells and purchases small amounts of Electric 
energy at state boundaries. Roanoke River Powef Com- 
pany (100%) owns an undeveloped hydro-electric site and 
adjacent lands in Virginia and North Carolina andj trans¬ 
mits certain electric energy through Virginia for delivery 
to the above named Carolina Power & Light Coilnpany. 
Tennessee Public Service Company (99.31%) generates 
and distributes electricity in the State of Tennessee and 
purchases electric energy at the Tennessee-North Carolina 
boundary. West Tennessee Power & Light Cojnpany 
(99.99%) generates and distributes electric energy and dis- 
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tributes natural gas (in emergencies manufactured gas) 
solelv in Tennessee. 

Defendant National Company also owns 99.66% of the 
outstanding voting securities of holding company defend¬ 
ant Lehigh Power Securities Corporation, hereinafter 
called “Lehigh Company,’ 7 which has as subsidiary com¬ 
panies: (a) defendant Pennsylvania Power & Light Com¬ 
pany, which generates and distributes electric energy, man¬ 
ufactures and distributes manufactured gas and dis- 
162 tributes natural gas in Pennsvlvania, effects certain 
interchanges of electric energv which mav or does 

c 1 c?* • 


cross state boundaries and in turn has as subsidiary com¬ 


panies: Lehighton Electric Light and Power Company, 
which distributes electric energv in Pennsvlvania: Stanton 
Operating Company, which operates an electric generating 
plant in Pennsylvania, and Conestoga Transmission Com¬ 
pany, which owns but has leased to defendant Pennsylvania 
Power & Light Company an electric transmission line in 
Pennsylvania; (b) Lehigh Valley Transit Company, which 
has filed a petition for reorganization under Section 77 B of 
the Bankruptcy Act. and is not a defendant herein, but which 
has a subsidiary company, defendant Easton Consolidated 
Electric Company, which in turn has a subsidiary company, 
The Edison Illuminating Company of Easton. Defendants 
Lehigh Company, Pennsylvania Power & Light Company 
and Easton Consolidated Electric Company are holding 
companies in that they each own more than 10 per centum 
of the voting securities of the companies above designated 
as their respective subsidiary companies. 


None of the electric properties of the companies men¬ 
tioned in this paragraph 35 is physically interconnected or 
is capable of physical interconnection with the properties 
of the other companies mentioned in this paragraph 35 into 
an “integrated public-utility system” which under normal 
conditions may be economically operated as a single inter¬ 
connected and coordinated system, except that: 


(a) Substantially all of the properties of defendant 
Pennsylvania Power & Light Company and its electric util¬ 
ity subsidiary companies and of Lehigh Valley Transit 
Company are interconnected by means of transmission 
lines. 

(b) The properties of Carolina Power & Light Company, 
Tennessee Public Service Company, Holston River Electric 
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I 

Company and Roanoke River Power Company are 

163 interconnected (in part by means of transmission 
lines owned by other interests which have contracted 

to transmit electric energy for delivery to Carolina Power 
& Light Company) by means of transmission lines. 

(c) The properties of Memphis Power & Light Company 
and West Tennessee Power & Light Company are intercon¬ 
nected bv means of transmission lines. ! 

mt 

A further description of said direct and indirect sub¬ 
sidiary companies of defendant National Company and of 
other and non-utility direct and indirect subsidiary com¬ 
panies of said National Company, the business done by 
them and the extent to which said companies, or any thereof, 
are engaged in transmitting or selling electric energt across 
state boundaries is given in Exhibit IV attached hereto and 
by reference made a part hereof. j 

In addition to the companies named in said Exhibit IV, 
defendant National Company also owns approximately 
17% of the outstanding voting securities of Memphis Nat¬ 
ural Gas Company, a natural gas pipe line company which 
transmits gas from Louisiana through Arkansas and 
Mississippi into Tennessee. The latter company is a con¬ 
trolled subsidiary company of another corporation in no 
way related to defendant National Company or ifcs sub¬ 
sidiary companies. | 

36. Defendant American Gas is a holding company in 
that it owns all or substantially all of the outstanding vot¬ 
ing securities of the following defendants and of the 'follow- 

o o 

ing electric utility companies which are conducting and for 
several years last past have conducted electric utility busi¬ 
nesses and incidentallv in some cases other businesses in 

* 

the states hereinafter mentioned: I 

Defendant Appalachian Elect ric Power Company j gener¬ 
ates and distributes electric energy in Virginia and West 
Virginia, sells electric energy at wholesale in Tennessee and 
has subsidiary companies: Kentucky and West Vir- 

164 ginia Power Company, Inc., which generates and dis¬ 
tributes electric energy solely in Kentucky and 

Kingsport Utilities, Incorporated, which distribute'^ elec¬ 
tric energy solely in Tennessee. Defendant Atlantic City 
Electric Company generates and distributes electric energy 
solely in New Jersey and has a subsidiary company, Deep¬ 
water Operating Company, which operates an electric gen- 
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crating plant in Xew Jersey. Defendant The Ohio Power 
Company generates electric energy in Ohio and West Vir¬ 
ginia, distributes electric energy solely in Ohio and has a 
subsidiary company, Beech Bottom Power Company, Inc., 
which operates an electric generating plant in West Vir¬ 
ginia. Defendant The Scranton Electric Company gener¬ 
ates and distributes electric energy solelv in Pennsylvania 
and has a subsidiary company, Stanton Operating Com¬ 
pany, which operates an electric generating plant in Penn¬ 
sylvania. Indiana General Service Company generates and 
distributes electric energv solelv in Indiana. Indiana & 
Michigan Electric Company generates and distributes elec¬ 
tric energy !in Indiana and Michigan. Kanawha Valley 
Power Company operates electric generating plants in West 
Virginia and sells the entire output of electric energy from 
such plants to defendant Appalachian Electric Power Com¬ 
pany. Southern Ohio Public Service Company operates an 
electric generating plant in Ohio and sells the entire output 
of electric energy from such plant to defendant The Ohio 
Power Company. Wheeling Electric Company generates 
electric energy in West Virginia and distributes electric 
energv in West Virginia and Ohio. 

Defendant Appalachian Electric Power Company is a 
liolding company in that it owns all or substantially all 
of the voting securities of the companies above desig¬ 
nated as its subsidiary companies. Defendants The Ohio 
Power Company, The Scranton Electric Company and 
Atlantic City Electric Company are holding companies 
in that they leach own 50 per centum of the voting securi¬ 
ties of the companies above designated as their respective 
subsidiary companies. 

165 The properties of all the companies mentioned in 
this paragraph 36 except those of defendant The 
Scranton Electric Company and defendant Atlantic City 
Electric Company are interconnected by means of trans¬ 
mission lines. 

A further description of said subsidiary companies of 
the defendant American Gas and of other and non-utility 
direct or indirect subsidiary companies of said American 
Gas, the business done by them and the extent to which 
said companies, or any thereof, are engaged in transmitting 
electric energy across state boundaries is given in Exhibit 
V, attached hereto and by reference made a part hereof. 
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37. The investments of the holding company! defend¬ 
ants in the securities of their subsidiary companies have 
amounted to, and now amount to, many millions oi* dollars. 

The respective investments of the holding (company 
defendants are, in each case, in common stock and in 
certain cases are also in bonds, notes, debenture^ or pre¬ 
ferred stocks. The respective investments of th^ operat¬ 
ing company defendants, in their own propertied and/or 
in the securities of their respective subsidiary companies 
amount (in addition to investments represented |by secu¬ 
rities held by the holding company defendants)! in each 
case to millions of dollars represented by bond^, stocks 
and other securities held by the public. Such securities 
so held by the public are widely distributed in tlie states 
in which said subsidiary companies respectively j operate 
and in other states in the United States and in some in¬ 
stances in foreign countries. 

38. Heretofore and for many years defendant Bond 
and Share maintained for the benefit of all or substan¬ 
tially all of the public utility operating subsidiary com¬ 
panies of the holding company defendants (other than 
those of defendant American Gas), a service organization 
which rendered advice and counsel on operating and finan¬ 
cial problems, technical assistance in engineering, 

166 accounting, rate-making, commercial and otlier mat¬ 
ters, secretarial and fiscal services, which cjould be 
most advantageously conducted by a central organization. 
Said organization was maintained by defendant Bond and 
Share at its offices in New York City, and said defendant 
Bond and Share was compensated for said services by a 
fee based primarily on a percentage of operating rev¬ 
enues of the companies served. 

Subsequent to the passage of said Holding Company Act 
and prior to the filing of the original Bill of Cohiplaint 
herein, defendant Bond and Share transferred saidj service 
organization and assigned the contracts for such Services 
(but not the contracts for services to the holding company 
defendants which were cancelled as alleged in paragraph 
10 of the Answer) to its wholly-owned subsidiary company 
referred to in paragraph 30 hereof, to-wit, Ebasco Services 
Incorporated, which has qualified to do business ! in the 
various states in which the public utility operating sub¬ 
sidiary companies served by it conduct substantial opera¬ 
tions. ! 
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Said Ebasco Services Incorporated is now rendering and 
proposes to continue to render the services above set forth 
to the operating public utility subsidiary companies of the 
holding company defendants other than defendant Ameri¬ 


can Gas. None of said services above described constitutes 


interstate commerce, but in the performance of said serv¬ 
ices the mails and facilities of commerce are used. Also 


Ebasco Services Incorporated, acting for its operating com¬ 
pany clients for the purpose of placing orders in the names 
of said companies and not for itself or in its own behalf, 
negotiates contracts for the purchase of materials and sup¬ 
plies by such client operating public utility companies. In 
the rendition of these purchasing services, subsidiary com¬ 
panies of defendant American Gas have been, but no longer 
are, permitted to make purchases, and receive the benefits 
arising, under certain, but not all, of these contracts. Such 
purchases by said client operating companies include the 
purchase of materials and supplies which move 
167 directly in interstate commerce from the manufac¬ 
turer or wholesaler to such operating companies and 
Ebasco Services Incorporated arranges for the shipment or 
transportation of a part of such materials and supplies. In 
the performance of services rendered by said Ebasco 
Services Incorporated, there are employed approximately 
350 individuals of whom only approximately ten are em¬ 
ployed in the Purchasing Department thereof, and while 
the volume of purchases by client companies is large, the 
purchasing service rendered by said Ebasco Services Incor¬ 
porated is a minor and severable part of the total services 
performed by it. 


Included among the operating public utility companies 
to which defendant Bond and Share rendered, and to which 
Ebasco Services Incorporated now renders, services as 
aforesaid, are all or substantially all of those named above 
(other than the subsidiary companies of defendant Amer¬ 
ican Gas), including those which operate in countries en¬ 
tirely without the boundaries of the United States, those 
which operate entirely within a single state of the United 
States, and those which operate in more than one state and 
in the operations of wipch electric energy and gas are trans¬ 
mitted across state boundaries. For the services rendered 


to such operating public utility companies, service fees have 
been and are charged, based upon the operating revenues 
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of the companies served, and said fees, which arriount on 
the present basis to approximately 1.1 per centupi of the 
aggregate operating* revenues of such public utility com¬ 
panies operating* in the United States, have yielded and 
mav vield on such basis an aggregate amount in ekcess of 
the cost of rendering* such services. Such fees may enter 
into the rates locallv charged within the several states for 
public utility services rendered by such companies, land are 
subject to the jurisdiction of the proper state authorities 
in the several states. Said fees are not based u^on and 
have no relation to the generation or transmission! of elec¬ 
tric energy or gas, whether across state boundaries or 
otherwise. ! 

1G8 39. Briefly, the intercorporate relations and the 

system of operations of defendant Bond and Share 
and the holding company defendants are as follow^: 

Defendant Bond and Share in its own corporate Capacity 
owns the following percentages of the voting securities of 
the holding* company defendants, to wit: defendant Amer¬ 
ican Company 20.70 per centum, defendant Electric Com¬ 
pany 47.20 per centum, defendant National Compaijv 46.56 
per centum, defendant American Gas 17.51 per pentum, 
defendant United Company 7 per centum, defendant Power 
Securities Corporation none, defendant Lehigh Company 
none and defendant Easton Consolidated Electric Cbmpanv 
none, and has such degree of influence and control oyer said 
companies as is inherent in such stock ownership! Such 
influence and control is exercised by voting the stock owned 
by defendant Bond and Share, and not by common officers, 
directors, or employees, or direct participation in ihanage- 
ment, of such other defendants. A statement of the capital¬ 
ization of said holding company defendants and the voting 
stock ownership therein of defendant Bond and 8|hare is 
set forth in Exhibit VI, attached hereto and by reference 
made a part hereof. Defendant Bond and Share i|s not a 
public utility company. It is not engaged in commence with 
foreign nations or among the several states in the sale of 
electric energy or gas, or otherwise. Although defendant 
Bond and Share uses the mails and other facilities of 
commerce as an incident to its business, its sole corporate 
business (since the transfer of its service organization as 
stated in paragraph 38 hereof) is the ownership of secur¬ 
ities in the above mentioned companies and the ownership 


i 

i 
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of its other investments and the conduct of matters inci¬ 
dental thereto, such as the occasional lending of money, the 
receipt and disbursement of interest and dividend pay¬ 
ments, and the like. 

There are no directors, officers or employees common to 
the defendant Bond and Share or said Ebasco Services in¬ 
corporated and the other defendants or their sub- 
169 sidiarv companies, except as follows: the Chairman 
of the Board of Directors of the defendant Bond and 
Share is Chairman of the Board of Directors of defendant 
American Gas, and one other individual, is a director of 
both said companies and a vice-president of defendant Bond 
and Share. 


Of the holding company defendants above mentioned, 
American Company, Electric Company, National Company, 
United Company, Power Securities Corporation and Lehigh 
Company do no other business and perform no other func¬ 
tion than that of companies holding for investment the 
common stock and other securities of their subsidiarv com¬ 


panies above described, voting such stock for the election 
of directors and such other corporate purposes as require 
stockholders vote, the occasional lending of money or lend¬ 
ing of credit to said operating companies, collecting interest 
and dividends and paying same out to their creditors and 
stockholders. None of them is a public utility company and 
none of them is engaged in commerce with foreign nations 
or among the several states in the sale of electric energy 
or gas, or otherwise. They use the mails or other facilities 

of commerce onlv incidentallv in furtherance of such busi- 

• • 

ness. They exercise voting control through stock ownership 
of their subsidiary operating companies, which are sepa¬ 
rately officered, staffed, directed and financed. The oper¬ 
ating companies subsidiary to said holding companies are 
engaged primarily in the business of distributing electricity 
or gas to the public at retail under franchises or other 
authority of the states in which they operate. None of the 
officers, directors or employees of any of the subsidiary 
companies of the foregoing holding company defendants is 
an officer, director or employee of said holding company 
defendants and the operations of each of said subsidiary 
companies are conducted entirely separately, and are dis¬ 
tinct, from the operations of said holding company defend- 
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ants. Defendant Easton Consolidated Electric Com- 

170 pany is primarily a holding company with Respect to 
the securities of transportation companies,| but also 

holds the securities of The Edison Illuminating Company 
of Easton, which owns, but does not operate, ah electric 
distribution property as described in Exhibit IV. | Said de¬ 
fendant’s business is generally similar to that of jthe hold¬ 
ing company defendants above described. It transacts no 
business whatever in interstate commerce. | 

Defendant American Gas, in addition to owning the 
stocks of the companies hereinabove named as I its sub¬ 
sidiary companies and exercising voting control| of said 
companies, furnishes, through use of its own personnel, 
to its subsidiary operating utility companies managerial, 
financial, accounting, auditing, commercial, purchasing, 
valuation, engineering, insurance, statistical arid other 
services. Various officers and directors of defendant 
American Gas also act as officers and directors of! its pub¬ 
lic utility subsidiary companies, performing for spell sub¬ 
sidiary companies the duties of the offices held ijmd sup¬ 
plementing the local operating organizations bf such 
subsidiary companies, which organizations are $eparate 
and distinct from those of defendant American Gas. 
Defendant American Gas is not a public utility company. 
It is not engaged in commerce with foreign nations or 
among the several states in the sale of electric energy or 
gas, or otherwise. | 

In addition to stock ownership in the public utility 
companies referred to in paragraphs 32 to 36, the holding 
company defendants and the operating company defend¬ 
ants, as well as certain of their subsidiary companies, own 
common stock, and, in some cases, other securities of sub¬ 
sidiaries which are not public utility companies as defined 

in said Holding Company Act. j 

40. As fully set forth in said Exhibits I, II, III, IV and 
V the public utility companies therein and hereinabove 
described are, with few and unimportant exceptions, en¬ 
gaged primarily in the generation and distribution of 
electric energy, or the production and distribution of gas, 
within the states in which they respectively operate. 

171 The generation of such electric energy or tjie pro¬ 
duction of such gas and the distribution thereof to 

I 

10—6655u ! 
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the public within the several states is not and does not 
directlv affect commerce between the states and is wholly 
within the jurisdiction and control of the states and the 
regulatory authorities thereof, within which such energy 
or gas is generated, produced or distributed. Such com¬ 
panies as transmit electric energy or gas across state 
boundaries do so ordinarily and primarily for distribu¬ 
tion at retail to customers of such companies within the 
states to which such energy or gas is transmitted. Such 
transmission of electric energy or gas across state bound- 
aries does not constitute a sale or sales in interstate com¬ 
merce and is only subject to Federal jurisdiction and 
regulation to the extent, if any, that such transmission 
across state boundaries impairs or tends to impair the 
safety, health, or morals of any person. Sales of electric 
energy or gas across state boundaries are a minor part of 
the business done by said public utility companies, and in 
practically every case a minor part of the business done 
by the particular company making such sales, and com¬ 
prise a business which is severable from said companies’ 
intrastate business. Said companies are doing a pre¬ 
dominantly intrastate business within the states in which 
they operate subject to the jurisdiction of such states and 
of the regulatory authorities thereof and not to Federal 
jurisdiction. 

41. None of the defendants has been exempted, or, under 
the terms of said Act, is entitled to apply for exemption 
from any provision of said Act under Section 3 or any 
other provision thereof providing for the exemption of 
holding companies except that the following defendants, 
to wit: (a) The Washington Water Power Company in the 
American Company group; (b) Pennsylvania Power & 
Light Company, and Easton Consolidated Electric Com¬ 
pany, in the National Company group and (c) Appa¬ 
lachian Electric Power Company, The Ohio Power Com¬ 
pany, The Scranton Electric Company and Atlantic 
172 City Electric Company, in the American Gas group, 
are temporarily exempted as holding companies 
from the provisions of the Act under the terms of a rule 
of the plaintiff set forth in Exhibit A attached to the 
Bill herein, but said defendants have no means of know¬ 
ing whether said exemption will continue after February 2, 
1936. Further, said exemption exists and will continue in 
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the sole discretion of the plaintiff, all without judicial re¬ 
view, except upon issues of law, decisions of the Commis¬ 
sion as to fact being conclusive if supported by substantial 
evidence. 

I 

All of the holding company defendants and the regaining 
companies mentioned in paragraphs 32 to 36 hereof are 
subsidiary companies of the defendant Bond and Sh&re and 
of their respective holding companies within the n^eaning 
of Section 2(a) (8) of said Holding Company Act a^id none 
of said companies is entitled to exemption or to claim exemp¬ 
tion as a subsidiary company under the terms of Sections 
2(a) (8) and 3(b) of said Act, or otherwise, or any other sec¬ 
tion thereof. Exemption of said holding and operating com¬ 
pany defendants as holding companies would be compara¬ 
tively valueless to them as they would remain subsidiary 
companies subject to all, or practically all, the provisions of 
said Act. j 

42. In the course of their business, defendant Bojid and 
Share and its subsidiary service company, Ebasco Services 
Incorporated, and the holding company and operating com¬ 
pany defendants use the United States mails and thb facil¬ 
ities of commerce for various lawful purposes, including 
the transportation of their officers and employees apd the 
transmission of lawful matter affecting the business of said 
companies and not in any way tending to impair the safety, 
health or morals of any person; said matter does not en¬ 
danger the mails or the facilities of transmission thereof 
or the facilities of commerce, nor is such matter calculated 
to, nor does it, defraud or otherwise injure or offehd the 
sender or recipient thereof, or any other person cjr cor¬ 
poration, directly or indirectly. 

173 43. Section 4(a) of said Holding Company Act 

provides that after December 1, 1935, unless h hold¬ 
ing company is registered under Section 5 of said Act, it 
shall be unlawful for such holding company, directly or 
indirectly— 

i 

44 (1) to sell, transport, transmit, or distribute, or own or 
operate any utility assets for the transportation, transmis¬ 
sion, or distribution of, natural or manufactured $a.s or 
electric energy in interstate commerce; T 

(2) by use of the mails or any means or instrumentality 
of interstate commerce, to negotiate, enter into, of take 
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any step in the performance of, any service, sales, or con¬ 
struction contract undertaking to perform services or con¬ 
struction work for, or sell goods to, any public-utility com¬ 
pany or holding company; 

(3) to distribute or make any public offering for sale 
or exchange of any security of such holding company, any 
subsidiary company or affiliate of such holding company, 
any public-utility company, or any holding company, by 
use of the mails or anv means or instrumentality of inter- 
state commerce, or to sell any such security having reason 
to believe that such securitv, bv use of the mails or anv 
means or instrumentality of interstate commerce, will be 
distributed or made the subject of a public offering; 

(4) by use of the mails or any means or instrumentality 
of interstate commerce, to acquire or negotiate for the 
acquisition of any security or utility assets of any sub¬ 
sidiary company or affiliate of such holding company, any 
public-utility company, or any holding company; 

(5) to engage in any business in interstate commerce; 
or 

174 (6) to own, control, or hold with power to vote, 

any securitv of anv subsidiary company thereof that 
does any of the acts enumerated in paragraphs (1) to (5), 
inclusive, of this subsection.’’ 

The activities forbidden by paragraphs (3), (4) and (6) 
of said Section 4(a) are essential to the normal and ordi¬ 
nary conduct of the business of each of the defendants and 
the use, conservation and development of its properties. 
It is essential and necessary that each of the defendants, to 
maintain the integrity of its property and investments, own, 
control and hold with power to vote, the securities of its 
subsidiary companies which do the things prohibited in 
paragraphs (1) to (5), inclusive, of said Section 4(a) as 
and to the extent hereinbefore alleged. 

It is necessary for defendants, Appalachian Electric 
Power Company, The Ohio Power Company, Utah Power 
& Light Company, Idaho Power Company, Pacific Power 
& Light Company and The 'Washington Water Power Com¬ 
pany, themselves to transmit electric energy across state 
boundaries for distribution in states in which they operate, 
as hereinbefore averred. 

It is necessary for defendants, The Montana Power Com¬ 
pany, Nebraska Power Company and Pennsylvania Power 
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& Light Company, themselves to maintain and ‘operate 
transmission lines to points at or near state boundaries, as 
hereinbefore set forth, where electric energy is sol<[l to, in¬ 
terchanged with, or purchased from, subsidiary companies 
or non-associate electric utility companies. ! 

It is necessary for defendant Lmited Gas Public Service 
Company to transport natural gas across state boundaries 
for distribution in states in which it operates, as jherein¬ 
before averred. i 

It is necessarv for defendant American Gas to use the 

. . 1 

mails and facilities of interstate commerce to perform the 
services which it renders to its subsidiary companies, as 
alleged in paragraph 39 hereof. 

175 Section 4(b) of said Act provides as follow 

“(b) Every holding company which has outstanding any 

securitv anv of which, bv use of the mails or anv means or 

' < * * 

instrumentality of interstate commerce, has been distrib¬ 
uted or made the subject of a public offering subsequent to 
January 1, 1925, and any of which security is owned or 
held on October 1, 1935 (or, if such company is not k hold¬ 
ing company on that date, on the date such company be¬ 
comes a holding company) by persons not resident jin the 
State in which such holding company is organized, shall 
register under Section 5 on or before December 1, 1935 or 
the thirtieth day after such company becomes a holding 
company, whichever date is later.” 

i 

Said Section 4(b) is applicable to each of the defendants, 
except defendant Easton Consolidated Electric Coikpany, 
since such defendants have distributed and made tl^e sub¬ 
ject of public offering substantial amounts of their itespec- 
tive securities by use of the mails or means or instrumental¬ 
ities of interstate commerce subsequent to January 1[ 1925, 
and substantial amounts of said securities were owhed or 
held on October 1, 1935 and are so owned or held Rn the 
date hereof by persons not resident in the respective jstates 
in which such defendants are respectively organized. By 
reason of the facts in this paragraph recited such defend¬ 
ants are directed by the terms of said Section 4(b) to Regis¬ 
ter under Section 5 of said Act on or before December 1, 
1935, even though they do not now engage, and maiy not 
in the future engage, in any commerce with foreign coun¬ 
tries or among the several states. I 
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An unregistered holding company which engages in any 
of the transactions prohibited by Section 4(a) is within the 
purview of the following provisions of Section 26(b): 

“(b) Every contract made in violation of any provision 
of this title or of any rule, regulation, or order there- 

176 under, and everv contract heretofore or hereafter 
made, the performance of which involves the viola¬ 
tion of, or the continuance of any relationship or practice 
in violation of, any provision of this title, or any rule, regu¬ 
lation, or order thereunder, shall be void (1) as regards 
the rights of any person who, in violation of any such pro¬ 
vision, rule, regulation, or order, shall have made or en¬ 
gaged in the performance of any such contract, and (2) as 
regards the rights of any person who, not being a party to 
such contract, shall have acquired any right thereunder 
with actual knowledge of the facts bv reason of which the 
making or performance of such contract was in violation of 
any such provision, rule, regulation, or order.” 

Each of the defendants has existing many contracts, rela¬ 
tionships and practices, the performance of which involve 
violations of provisions of said Act, and which may also be 
subjected to rules, regulations or orders of plaintiff Com¬ 
mission which would likewise be violated. Among such con¬ 
tracts and relationships are those between defendant Bond 
and Share’s wholly-owned subsidiary, Ebasco Services In¬ 
corporated, and others of the defendants and their sub¬ 
sidiaries for the performance of services, and like arrange¬ 
ments between defendant American Gas and its subsid¬ 
iaries. Such contracts and relationships are of value to 
the parties thereto, and their termination would result in 
monetarv losses, and losses in economv and efficiencv of 
operation. 

An unregistered holding company and its officers and 
employees are also within the purview of the following pen¬ 
alty provisions of Section 29: 

“Any person who wilfully violates any provision of this 
title or any rule, regulation, or order thereunder (other 
than an order of the Commission under subsection- (b), 
(d), (e), or (f) of section 11), * * * shall upon convic¬ 
tion be fined not more than $10,000 or imprisoned 

177 not more than two years, or both, except that in the 
case of a violation of a provision of subsection (a) 
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or (b) of section 4 by a holding company which is not an 
individual, the fine imposed upon such holding company 
shall be a fine not exceeding $200,000; but no person shall 
be convicted under this section for the violation of any 
rule, regulation, or order if he proves that he hadj no knowl¬ 
edge of such rule, regulation, or order.’’ i 

Each of the defendants’ officers and employees are en¬ 
gaged in the discharge of duties and in the performance of 
contracts which may subject them to the fines ajid impris¬ 
onment prescribed in said section; the acts required of 
them in the normal discharge of their duties, subject to the 
penalties of said section, are many, numerous and contin¬ 
uous; the penalties of fines and imprisonment for succes¬ 
sive and different acts are, or may be contended to be, 
cumulative, as a result of which the officers and employees 
of each of the defendants are presently threatened with 
liability of fine and imprisonment for the discharge of their 
normal duties, performance of company contracts, and the 
normal conduct of the business operations of the fespective 
defendants; such threat or liability of fine and imprison¬ 
ment has a deterring and demoralizing effect upon the per¬ 
sonnel of the defendants, and, unless relief is granted there¬ 
from by decree in this cause, constitutes an irreparable 
injury to the defendants and their properties and business. 

44. Section 5(a) of said Holding Company Act provides 
that on or at any time after October 1, 1935, any holding 
company may register by filing with the plaintiff Securities 
and Exchange Commission a notification of registration, 
in such form as said Commission may by rules arid regula¬ 
tions prescribe, and such holding company shall bje deemed 
to be registered upon receipt by said Commissiori of such 
notification of registration. Section 5(b) oi; said Act 
178 provides that it shall be the duty of every registered 
holding company to file with the said Coiimission, 
within such reasonable time after registration as ^aid Com¬ 
mission shall fix, a registration statement in sucH form as 
the said Commission shall prescribe, and that sfich regis¬ 
tration statement shall include: j 

“(1) such copies of the charter or articles of j incorpo¬ 
ration, partnership, or agreement, with all amendments 
thereto, and the bylaws, trust indentures, mortgages, un¬ 
derwriting arrangements, voting-trust agreemejnts, and 


i 
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similar documents, by whatever name known, of or relating 
to the registrant or any of its associate companies as the 
Commission may by rules and regulations or order pre¬ 
scribe as necessary or appropriate in the public interest 
or for the protection of investors or consumers; 

(2) such information in such form and in such detail 
relating to, and copies of such documents of or relating to, 
the registrant and its associate companies as the Commis¬ 
sion may by rules and regulations or order prescribe as 
necessary or appropriate in the public interest or for the 
protection of investors or consumers in respect of— 

(A) the organization and financial structure of such 
companies and the nature of their business; 

(B) the terms, position, rights, and privileges of the 
different classes of their securities outstanding; 

(C) the terms and underwriting arrangements under 
which their securities, during not more than the five pre¬ 
ceding years,i have been offered to the public or otherwise 
disposed of and the relations of underwriters to, and their 

interest in, such companies; 

179 (D) the directors and officers of such companies, 

their remuneration, their interest in the securities 
of, their material contracts with, and their borrowings 
from, any of such companies; 

(E) bonus and profit-sharing arrangements; 

(F) material contracts, not made in the ordinary course 
of business, and service, sales, and construction contracts; 

(G) options in respect of securities; 

(H) balance sheets for not more than the five preceding 
fiscal years, certified, if required by the rules and regula¬ 
tions of the i Commission, by an independent public ac¬ 
countant ; 

(I) profit and loss statements for not more than the five 
preceding fiscal years, certified, if required by the rules 
and regulations of the Commission, by an independent 
public accountant; 

(3) such further information or documents regarding 
the registrant or its associate companies of the relations 
between them as the Commission may by rules and regula¬ 
tions or order prescribe as necessary or appropriate in the 
public interest or for the protection of investors or con¬ 
sumers.’’ 
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Section 5(c) of said Act provides that the Commission may 
permit a registrant to file a preliminary registration state¬ 
ment without complying with the provisions of Section 5(h), 
but that every registrant shall file a complete registration 
statement with the said Commission within such reasonable 
period of time as the Commission shall fix, but not later 
than one year after the date of registration. j 

45. In order to comply with the above described provi¬ 
sions of Section 5 of said Holding Company Act, i|t would 

be necessary for each of the defendants to j expend 
180 very substantial sums of money to comply \yith the 

provisions of the Act with respect to registration. In 
order to accomplish complete registration in compliance 
with the foregoing statutory requirements, the defendant 
Bond and Share itself would be required to expend hot less 
than $50,000; the defendant American Gas and ijts sub¬ 
sidiary companies, the operating company defendants Ap¬ 
palachian Electric Power Company, The Ohio Powejr Com¬ 
pany, The Scranton Electric Company and Atlantic City 
Electric Company, would be required to expend in the ag¬ 
gregate not less than $60,000; the defendant American 
Company and its subsidiary companies, the operating com¬ 
pany defendants The Montana Power Company, Nebraska 
Power Company, Pacific Power & Light Company and The 
Washington Water Power Company, would be required 
to expend in the aggregate not less than $85,000; jhe de¬ 
fendant Electric Company and its subsidiary companies, 
the holding company defendants Power Securities Corpora¬ 
tion and United Gas Corporation and the operating com¬ 
pany defendants Idaho Power Company, Utah Power & 
Light Company, United Gas Public Service Company and 
Houston Gulf Gas Company, would be required to Expend 
in the aggregate not less than $60,000; the defendant Na¬ 
tional Company and its subsidiary companies, the holding 
company defendants Lehigh Company and Easton Consoli¬ 
dated Electric Company and the operating compahy de¬ 
fendant Pennsylvania Power & Light Company wo^ild be 
required to expend in the aggregate not less than $70,000. 

46. By the terms and provisions of said Holding Com¬ 
pany Act, each of the defendants, or any other holding com¬ 
pany as therein defined, upon registration loses the [status 
of a non-registered holding company and subjects itself to 


i 
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the jurisdiction of plaintiff Securities and Exchange Com¬ 
mission. Said Act attempts to make registration not 
merely a means for getting information, but the acceptance 
of a license under which each of the defendants, or 
181 any holding company, is permitted to do those things 
prohibited by Section 4(a) but necessary for the 
conduct of its ordinary business operations, only upon the 
terms and conditions prescribed by subsequent paragraphs 
of the Act, as hereinafter alleged, and generally at the will 
and discretion of said Commission and not as of right. 
The whole mechanism of the control of the operations of 
the defendants by plaintiff Securities and Exchange Com¬ 
mission is based, by the provisions of said Act, upon regis¬ 
tration thereunder. 

Immediately upon said registration and in consequence 
thereof, it will be and become unlawful by the terms of said 
Holding Company Act for any of the defendants, without 
the prior approval of plaintiff Securities and Exchange 
Commission , or in contravention of any rule , regulation or 
order from time to time by it deemed necessary or ap¬ 
propriate: (1) to issue or sell any long term security 
(which is defined in Sec. 2(a) (16) to include any note, 
draft, stock, bond, debenture, receiver’s or trustee’s certifi¬ 
cate or certificate of deposit for a security) of any such 
company (Sec. 6(a) ); (2) to exercise any privilege or 
right to alter the priority, preference, voting power or 
other right of the holders of any outstanding security of 
such company (Sec. 6(a) ); (3) to acquire, directly or in- 
directlv, anv securities or utilitv assets or anv other inter- 
est in any business (Sec. 9(a) (1) ); (4) to land or extend 
its credit to or indemnify any company in the same holding 
company system (Sec. 12(b)); (5) to declare or pay any 
dividend om any security of such company or to acquire, 
retire or redeem any security of such company (Sec. 12(c )); 

(6) to sell any security which such company owns of any 
public utility company or any utility assets (Sec. (12(d)); 

(7) to solicit any proxy, power of attorney, consent or 
authorization regarding any security of such company or 
a subsidiary company thereof (Sec. 12(e)); (8) to nego¬ 
tiate, enter into or take any step in the performance of any 
transaction not otherwise unlawful under said Act with 
any company in the same holding company system or with 
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any affiliate of a company in such holding company 

182 system (See. 12(f)) • or (9) to keep its accounts, cor¬ 
respondence, memoranda, papers, books a]nd other 

records (Sec. 15(a) and (e)). j 

Said Holding Company Act further provides^ in Sec. 
12(a) , that it shall be unlawful for a registered holding 
company to borrow money from any subsidiary coijnpany or 
from any public utility company in the same holding com¬ 
pany system and, in Secs. 13(a) and 13(b) , that, after April 
1, 1936, it shall be unlawful for any registered holding corn- 
many to take any step in the performance of amf service, 
sales or construction contract with any associate |company 
which is a public utility company or a mutual serfice com¬ 
pany, or for any subsidiary company of a registered holding 
company to take any step in the performance of finy such 
contract with an associate company, except in accordance 
with such terms and conditions and subject to suc^ limita¬ 
tions and prohibitions as plaintiff Commission shall pre¬ 
scribe. ! 

Both in the matters hereinabove mentioned, and in the 
further provisions of the Act, particularly those of Sections 
14 to 29, inclusive, under which plaintiff Commission is 
authorized to require registered holding companies!to make 
various and sundry reports; to prescribe accounting sys¬ 
tems; to make minute examinations of all correspondence, 
memoranda, papers, books and records of registere4 holding 
companies and their subsidiary companies and affiliates; to 
investigate the business and financial condition add prac¬ 
tices of registered holding companies and their subsidiary 
companies; to compel attendance of witnesses; to require 
the production of books, papers, correspondence' memo¬ 
randa, contracts, agreements, or other records which said 
Commission deems relevant and material, and to brijng suits 
to enforce compliance with the provisions of the Atit appli¬ 
cable to such registered holding companies, the entire busi¬ 
ness of each of the defendants would be subjected % regis¬ 
tration to complete and virtually unlimited control <^f plain¬ 
tiff Securities and Exchange Commission, and th$ actual 
management and direction of the business and prop- 

183 ertv of defendants would be transferred from the 
duly authorized and responsible representatives of 

the owners thereof, to wit, the officers and directors of such 
companies, to said plaintiff Commission. 


i 
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The judicial review provided for orders of said Commis¬ 
sion by Section 24(a) of said Act is inadequate and incom¬ 
plete, and is limited to review upon the law, as by the terms 
of said section “The findings of the Commission as to the 
facts, if supported by substantial evidence, shall be con¬ 
clusive. ’ ’ 

47. Following such registration and in consequence there¬ 
of, it will be and become the duty of plaintiff Securities 
and Exchange Commission by the terms of Section 11 of 
said Act, as soon as practicable after January 1, 1938, to 
cause each of the defendants to take such action as said 
Commission shall find necessary to limit the operations of 
the holding company system, of which each such defend¬ 
ant would be then a part, to a “single integrated public- 
utility system,” subject to a finding by said Commission 
of the existence of certain arbitrarilv defined conditions 

m 

which are not available to defendants Bond and Share, 
Electric Company, National Company and American Com¬ 
pany, since their respective operating utility companies 
described in paragraphs 32, 33, 34, 35 and 36 hereof do not. 
in any case comprise a “single integrated public-utility 
system” as defined in Section 2(a) (29) (meaning thereby 
one whose utility assets are physically interconnected or 
capable of physical interconnection) but consist of many 
such systems. By the terms of said Section 11, said Com¬ 
mission will be required to cause the disintegration, dis¬ 
memberment or reorganization of each such defendant’s 
so-called holding company system, so as to confine each 
such defendant’s holdings to a single integrated public 
utility system, as provided in said Section li. 

Said Section 11 further provides, 


“That the Commission shall permit a registered hold¬ 
ing company to continue to control one or more 
184 additional integrated public-utility systems, if, 
after notice and opportunity for hearing, it finds 

that— 


(A) Each of such additional systems cannot be operated 
as an independent system without the loss of substantial 
economies which can be secured by the retention of con¬ 
trol by such holding company of such system; 

(B) All of such additional systems are located in one 
State, or in adjoining States, or in a contiguous foreign 
country; and 
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(C) The continued combination of such systeihs under 
the control of such holding company is not so large (con¬ 
sidering the state of the art and the area or region hffected) 
as to impair the advantages of localized management, 
efficient operation, or the effectiveness of regulation.” 

Of the subsidiary operating public utility companies of 
defendant American Gas, defendants Appalachian Electric 
Power Company and The Ohio Power Company, {ogether 
with defendant American Gas’ direct subsidiary companies, 
Indiana & Michigan Electric Company, Indiana General 
Service Company, Wheeling Electric Company, Sjouthern 
Ohio Public Service Company and Kanawha Valley Power 
Company may constitute “a single integrated public-utility 
system” within the meaning of said Section 11 uilder the 
definition in Section 2(a) (29) of said Act of an “Integrated 
public-utility system ” as: j 

• j 

i 

“ * * # a system consisting of one or more units of 

generating plants and/or transmission lines and/or dis¬ 
tributing facilities, whose utility assets, whether o\|ned by 
one or more electric utility companies, are physically inter¬ 
connected or capable of physical interconnection and which 
under normal conditions may be economically operated as a 
single interconnected and coordinated system confined in 
its operations to a single area or region, in one or 
185 more States, not so large as to impair (considering 
the state of the art and the area or region affected) 
the advantages of localized management, efficient operation, 
and the effectiveness of regulation.” I 


The utility properties of defendants The Scjranton 
Electric Company and Atlantic City Electric Company are 
not as to each other, nor as to the system above described, 
a single “Integrated public-utility system” within the defi¬ 
nition in Section 2(a) (29), but are “additional integrated 
public-utility systems” within the meaning of Section 11. 

As a result of the foregoing, defendant Americali Gas’ 
right to retain its stock ownership of any of the above 
companies as part of its holding company system is de¬ 
pendent upon plaintiff Commission’s findings under Section 
11, which findings are factually conclusive, and subiject to 
no judicial review, if supported by substantial evidence. 

The defendant American Gas and its subsidiary com¬ 
panies have no present means of knowing whether and 

i 

i 

i 

i 
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the extent to which plaintiff Commission may leave the 
defendant American Gas in possession, ownership or con¬ 
trol of any of said public utility systems, as hereinabove 
described and particularly the systems of The Scranton 
Electric Company and Atlantic City Electric Company. 
Such uncertainty will exist until at least January 1, 1938 
and thereafter until said Commission, after a hearing, may 
enter its order thereon. 

The respective properties of the subsidiary public utility 
companies of the holding company defendants United Com¬ 
pany, Power Securities Corporation, Lehigh Company and 
Easton Consolidated Electric Company and of each of the 
operating company defendants themselves may constitute 
physically interconnected properties all as hereinbefore in 
paragraphs 32, 33, 34, 35 and 36 hereof alleged, within 
the meaning of Section 11 which submits to the jurisdiction 
of plaintiff Commission the conclusive determination 
1S6 of the factual questions embodied in the definition 
in Section 2(a) (29) of said Act. Such defendants 
have no present means of knowing whether and the ex¬ 
tent to which said Commission will find that the respec¬ 
tive properties operated by them and their subsidiary com¬ 
panies constitute integrated public utility systems. Such 
uncertainty will exist until at least January 1, 1938, and 
thereafter until said Commission, after a hearing, may 
enter its order thereon. 

Section 11 of the Act further imposes upon plaintiff 
Commission the duty of taking such steps as it shall find 
necessary to insure that the corporate structure or con¬ 
tinued existence of any company in the holding company 
system of each or any of the defendants or any of its sub¬ 
sidiary companies does not, in the opinion of said Com¬ 
mission, unduly or unnecessarily complicate the corporate 
structure, or i unfairly or inequitably distribute the voting 
power among security holders, of such holding company 
system. 

The provisions of said Section 11 constitute the primary 
and basic objective of said Holding Company Act. Sec¬ 
tion 1 (c) thereof provides— 

“ * * # it is hereby declared to be the policy of this 

title, in accordance with which policy all the provisions of 
this title shall be interpreted, to meet the problems and 
eliminate the evils as enumerated in this section, connected 
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with public-utility holding companies which are engaged 
in interstate commerce or in activities which directly affect 
or burden interstate commerce; and for the purpose of 
effectuating such policy to compel the simplification of 
public-utility holding-company systems and the elimination 
therefrom of properties detrimental to the proper function¬ 
ing of such systems, and to provide as soon as practicable 
for the elimination of public-utility holding companies ex¬ 
cept as otherwise expressly provided in this title.’’ 

187 The enforcement of said Section 11 and the effectua¬ 
tion of the policy set forth in Section 1(c), a^ above 
quoted, will cause, arbitrarily by legislative fiat, ancji with¬ 
out due process of law, in violation of the Fifth 4 men d- 

ment to the Constitution of the United States, the iforced 

7 1 

sale, or other form of disposal, and the consequent sacrifice 
of the values of defendant Bond and Share’s assets, and 
of the respective assets of each of the holding cojnpany 
defendants Electric Company, National Company and 
American Company and of said defendants’ respective 
investments in the stock of the holding companies and 
public utility operating companies owned by th^m as 
hereinbefore described. All of the various provisions of 
said Act hereinabove set forth are framed with a| view 
to the effectuation of the policy set forth in said Section 
1(c), to be accomplished through the mandatory provi¬ 
sions of said Section 11. Said sections, and the threat¬ 
ened enforcement thereof by the plaintiff Comrfiission 
and by the cross-defendants, as hereinafter alleged, con¬ 
stitute an immediate and present irreparable damage and 
injury, and subject defendant Bond and Share afid the 
holding company defendants Electric Company, National 
Company and American Company to a present threat of 
dismemberment, dissolution or reorganization, presently 
destroy their value as living going concerns, destroy their 
credit and the values of their securities and holdings, 
prevent their development through the making of ! such 
further investments in the securities of their subsidiary 
companies as are necessary to conserve and developi their 
business, threaten their organizations with disruption 
and destruction, and, if enforced, leave them with no alter¬ 
native but to dissolve, go out of business, and sacrifice their 
investments for anything that they may bring. 


i 
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Similarly, said sections of the Act and the threatened 
enforcement thereof by the plaintiff Commission and by 
the cross-defendants, as hereinafter alleged, also consti¬ 
tute an immediate, present and irreparable damage and 
injury, and subject the holding company defendants Ameri¬ 
can Gas, United Company, Power Securities Corpo- 

188 ration, Lehigh Company and Eastern Consolidated 
Electric Company and each of the operating company 

defendants to a present threat of possible dismemberment, 
dissolution or reorganization; tend to depreciate or de¬ 
stroy their values as living going concerns; tend to depreci¬ 
ate or destroy their credit and the values of their securities 
and holdings; tend to alter or prevent their development 
through the making of such further investments in the 
securities of their subsidiary companies as are necessary 
to conserve and develop their business; threaten their 
organizations with disruption or destruction, and, if en- 
iorced by declaring the holding company system of any of 
said defendants not to be a "single integrated public-utility 
system”, leave each such defendant with no alternative 
but to reorganize its properties and business on such basis 
as said Commission may permit and to sacrifice the invest¬ 
ments which it may be required to dispose of for anything 
that thev mav bring. 

^ 4S. Said Holding Company Act is not in truth and in 
fact a law, but said pretended statute is void and uncon¬ 
stitutional and of no force and effect for the following 
among other reasons, to-wit: 

(1) None of the provisions of said Holding Company 
Act, in its application to the defendants constitutes regula¬ 
tion of either interstate or foreign commerce within Sec¬ 
tion 8 of Article I of the Constitution of the United States, 
which grants to Congress the power to regulate commerce 
with foreign nations and among the several states, and the 
meaning, purpose and effect of all of the provisions of said 
Holding Company Act hereinbefore specifically recited is 
to prohibit or regulate the performance of acts which, in 
so far as they may be performed by the defendants, do not 
constitute commerce with foreign nations or among the 
several states, or directly affect such commerce. In so far 
as any of the companies sought to be regulated by said Act, 
and specifically any defendant, may be held to be in 

189 any respect engaged in interstate commerce, or in so 
far as any of the matters or things sought to be regu- 
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lated by said Act may be held to constitute regulations 
of interstate commerce, as applied to any compahy, and 
particularly any defendant herein, said Act is vpid, and 
in excess of the powers of the Congress, in that it attempts 
to regulate, without distinction and by inseparable pro¬ 
visions, both companies engaged in interstate commerce, 
and companies not engaged in interstate commence, and 
acts of interstate commerce and acts not of interstate 
commerce. I 

(2) Said Act, by its language, purpose and effect, at¬ 

tempts to regulate matters not within any of the !powers 
conferred upon the Congress by the Constitution! of the 
United States, and said Act, and all the provisions thereof, 
particularly those hereinbefore recited in paragrajphs 43, 
46 and 47 hereof, are in violation of the Tenth Amendment 
to the Constitution of the United States. ! 

(3) Said Act is an unlawful delegation of legislative 
powers to plaintiff Commission, and violates Section 1 of 
Article I of the Constitution of the United States by which 
legislative powers are granted to the Congress, in that no 
adequate standards are provided in the Act by which the 
action of the Commission is to be guided or control|ed; by 
the terms of said Act, it is provided that the action pf said 
Commission shall be such as in its uncontrolled discretion 

i 

it may find necessary or appropriate “in the public interest 
or for the protection of investors or consumers” pr “to 
prevent the circumvention of the provisions of this title or 
the rules, regulations, or orders thereunder”. i 

(4) The provisions of said Act which deny to ncffi-com- 
plying companies right to use the mails or facilities of 

commerce in ordinary business transactions jare in 
190 excess of the powers of Congress granted by Section 

8 of Article I of the Constitution of the jUnited 
States either to regulate commerce or to establish post 
offices and post roads, and constitute a deprivation off prop¬ 
erty without due process of law in violation of the; Fifth 
Amendment to the Constitution of the United States. 

(5) The provisions of the Act hereinbefore referred to, 
particularly those enumerated and referred to, in! para¬ 
graphs 43, 44, 46 and 47 (and the enforcement therpof as 
set forth in paragraphs 50 and 51) hereof, which purport to, 
and if enforced will, take from defendants the rigpt and 

11—6655a ! 
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power to acquire, maintain, administer and dispose of their 
property, and to exercise ordinary proprietary rights with 
respect thereto, and vest in plaintiff Commission control 
of such property, its acquisition and disposition, including 
even the capital and corporate reorganization of defendant 
Bond and Share and all the other defendants and the re¬ 
distribution of voting power among the security holders of 
their respective subsidiary companies, deprive such defend¬ 
ants of their property without due process of law, in viola¬ 
tion of the Fifth Amendment to the Constitution of the 
United States and also deprive such defendants of rights, 
powers, privileges and immunities conferred upon them 
under and pursuant to the laws of the states in which they 
were respectively organized and constitute an encroach¬ 
ment upon the reserved powers of said states, in violation 
of the Tenth Amendment to the Constitution of the United 
States. 

(6) The provisions of Section 4(a) (2) and (6) of said 
Act which prohibit defendants Bond and Share and Ameri¬ 
can Gas, as unregistered holding companies, by use of the 

mails or anv means or instrumentalitv of interstate 
191 commerce, from taking any step in the performance 

of any service, sales or construction contract or from 
owning securities of any subsidiary company taking any 
such step and the provisions of Section 13(a) and (b) of 
said Act which prohibit said defendants after April 1, 1936, 
from taking directly any step in the performance of any 
such service, sales or construction contract or from taking 
any such step through a subsidiary company except at cost, 
and then only in accordance with terms, conditions and 
limitations prescribed by plaintiff Commission, destroy con¬ 
tract rights, presently threaten to disrupt and destroy 
the valuable Service organizations now maintained bv said 
defendant American Gas and by defendant Bond and 
Share’s wholly-owned subsidiary company, Ebasco Serv¬ 
ices Incorporated, and will deprive said defendants of their 
property without due process of law in violation of the 
Fifth Amendment to the Constitution of the United States. 

(7) In limiting review of the orders and rules of plain¬ 
tiff Commission by providing that upon such review the 
findings of said Commission as to the facts, if supported 
by substantial evidence, shall be conclusive, the Act de¬ 
prives defendants of their right to a judicial determination 
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of all questions of fact affecting their constitutional rights, 
or affecting the jurisdiction of said Commission to Exercise 
the powers attempted to be delegated to it, and deprives 
defendants of their property without due process |of law, 
in violation of the Fifth Amendment to the Constitution 
of the United States. j 

(8) The provisions of Section 29 of said Act,! quoted 
in paragraph 43 hereof, impose penalties for violation of 
said Act upon officers and employees of defendanjts, and 
upon defendants themselves, so excessive as to coerce 

compliance by defendants with the unlawful provi- 
192 sions of said Act, and the rules, regulations and 

orders of plaintiff Commission which may b£ made 
thereunder, and thus deny defendants their day inj court, 
deprive defendants of their property without due process 
of law in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States and will impose excessive fines 
and inflict cruel and unusual punishments upon defendants 
in violation of the Eighth Amendment to the Constitu¬ 
tion of the United States. 

(9) The disabilities and prohibitions imposed on non- 

registered holding companies by Section 4, and the require¬ 
ment of registration imposed by Section 5 of the Act, with 
the ensuing consequences of such registration imposed by 
subsequent sections hereinbefore enumerated, are referable 
to no Federal standard or constitutional power pf the 
Federal government, but are arbitrary, unreasonable, and 
discriminatory, in that they impose, upon an arbitrarily 
selected group of companies in a class, disabilities, iprohi- 
bitions, duties and limitations to which other companies 
in the same class are not subject, but from which thby are 
exempt. Such arbitrary classification constitutes a depri¬ 
vation of the liberty and property of the companies sub¬ 
jected thereto without due process of law, in violation of 
the Fifth Amendment to the Constitution of the ^Jnited 
States. i 

(10) By the act of registration of holding companies at¬ 
tempted to be imposed by Sections 4 and 5 of said Act, 
jurisdiction is sought to be conferred upon and acquired 
by the plaintiff Commission to control, regulate and man¬ 
age not only the registering holding company, bui also 
each and every of its subsidiary utility and non-ijitility 


i 
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companies, as defined in said Act, irrespective of 

193 whether or not said holding company or said sub¬ 
sidiary companies may do any business in inter¬ 
state commerce, or may otherwise be subject to Federal 
control and regulation. Said Act, therefore, seeks to es¬ 
tablish Federal control of matters, persons, corporations 
and things in excess of the power of the Federal govern¬ 
ment under the commerce clause or any other clause of the 
Constitution of the United States, invades the reserved 
rights of the states and is in violation of the Tenth Amend¬ 
ment to said Constitution. 

49. Being advised bv counsel and believing that said 
Holding Company Act is wholly unconstitutional and void, 
and of no effect, and that registration thereunder would 
prejudice defendants’ rights to attack the validity and con¬ 
stitutionality of the Holding Company Act and to full and 
adequate judicial relief, and adequate protection against 
the attempted unlawful interference by plaintiff Commis¬ 
sion and by the Commissioners with defendants’ property 
and business^ and the imposition or attempted imposition of 
the penalties prescribed by the Act for refusal to conform 
thereto, and would involve defendants in a multiplicity of 
suits, defendants are constrained in protecting their con¬ 
stitutional rights to refrain and have refrained from regis¬ 
tration, and do not propose, nor intend, voluntarily to reg¬ 
ister under said Act, as provided by Section 5 thereof, nor 
otherwise voluntarily to turn over the management of their 
properties or business from their boards of directors to the 
asserted jurisdiction of said Commission involved in such 
registration. 

50. Defendants are informed and believe and therefore 
allege that plaintiff Securities and Exchange Commission, 
and the cross-defendants, Commissioners, Attorney Gen¬ 
eral and Postmaster General, asserting their intention to 
enforce the provisions of the Act, have released through the 
press statements to the effect (quoting from the release of 
the Attorney General) that: 

194 4 ‘In enforcing the Act it is proposed promptly to 
institute civil proceedings against one or more large 

and important companies who may fail to register to en¬ 
force compliance with its provisions and to seek decisions 
from the Supreme Court sustaining the validitv of the 
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i 

i 

Act. In the meanwhile it is not proposed to institute crim¬ 
inal proceedings, and if later it should become necessary 
to institute criminal proceedings against any company, it 
is not the intention of this department to seek tjo exact 
penalties for earlier offenses which might unduly pen¬ 
alize the investors in the offending company.’’ j 

and (quoting from the official Postal Bulletin dated De¬ 
cember 5, 1935, signed by the Postmaster General): 

i 

“Whatever may be the authority, if any, of tkje Post¬ 
master General to exclude from the mails matters jsent in 
violation of the act, the Postmaster General doesjnot in¬ 
tend to exclude any company from using the mpils, at 
least not before the validity of the act is judicially deter¬ 
mined by the Supreme Court. You will accordingly take 
no steps to exclude unregistered holding companies from 
the use of the mails.” ] 

Such statements of the Attorney General and th^ Post¬ 
master General, while accepted by the defendants, do not 
estop said officials, or their successors in office, froih insti¬ 
tuting such proceedings, and express merely their present 
intention, which they may withdraw at any time. T|he Act 
imposes upon plaintiff Securities and Exchange Commis¬ 
sion and the Commissioners and upon the Attorney Gen¬ 
eral and the Postmaster General (and through therii upon 
United States District Attorneys and Postmasters) the 
legal duty of enforcement, and the defendants are informed 
and believe and, therefore, allege on information 
195 and belief that the Attorney General himself does 
not presently or without further notice propose to 
commence or institute any civil or criminal proceedings 
to enforce such Holding Company Act, but has reserved 
the right in his sole discretion as to time and maniner to 
proceed with such enforcement of such Act, and that the 
Postmaster General does not presently or without farther 
notice propose to exclude any unregistered holding com¬ 
pany from using the mails or to exclude from the mails 
matter sent in violation of said Holding Company Act, 
but has reserved the right in his sole discretion as ti> time 
and manner to proceed with such enforcement of suc|i Act. 

But whether or not enforced by the imposition of pither 
criminal or civil penalties, or one or a number of sqits to 


i 

i 
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collect, fines and penalties, the existence of the provisions 
of such Act on the statute books, as hereinbefore alleged, 
constitutes an immediate, present and irreparable threat, 
damage and injury to defendants’ property, and causes an 
immediate impairment of the value of said property and of 
defendants’ businesses and casts a cloud on defendants’ 
title to such property, and questions the validity of sub¬ 
stantially every act and contract of defendants until the 
invalidity of such Act shall be judicially declared, all as 
more fully hereinbefore alleged. 

Defendants are further informed and believe, and there¬ 
fore allege, that, subject to the foregoing statements of 
immediate intention, and in their sole discretion as to time 
and manner, the plaintiff Securities and Exchange Com¬ 
mission, the Commissioners, the Attorney General and the 
Postmaster General, under color of the pretended authority 
of said Holding Company Act contending that such Act 
validly confers authority upon them, are combining and 
conspiring together and with each other to injure, and 
arc threatening to injure, defendants, and will, unless re¬ 
strained by this Court of Equity, proceed so to do in the 
following manner: 

196 (a) The plaintiff Securities and Exchange Com¬ 

mission intends, and is threatening, to issue rules, 
regulations and orders applicable to defendants providing 
for the form and the contents of registration statements 
to be filed with said Securities and Exchange Commission, 
together with a vast number of schedules, appendices and 
other documents to be attached thereto, all as provided 
in Section 5 (b) of said Holding Company Act and more 
particularly described in paragraph 44 hereof; said plain¬ 
tiff Commission further intends and threatens, if defend¬ 
ants file with said Commission notifications of registra¬ 
tion, to prevent, control and regulate, subject to its arbi¬ 
trary discretion, each and every act of defendants and 
their subsidiary companies falling within the classifications 
and descriptions of various acts prohibited or subjected to 
regulation or control by said Commission under the pro¬ 
visions of said Holding Company Act, which said acts are 
more specifically set forth in paragraphs 46 and 47 hereof; 
said plaintiff Commission and the Commissioners further 
intend and threaten, if defendants shall not file such noti¬ 
fications of registration, to enforce the provisions of said 
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Holding Company Act, under the purported authority of 
Section 18 (f) thereof, by transmitting to the Attorney 
General evidence of failure to register and of ^cts de¬ 
clared unlawful by Section 4 (a) of said Act, wh^ch acts 
are more specifically set forth in paragraph 43 hereof; (b) 
subject to the allegations set forth in this paragraph 50 
hereof, the Attorney General intends and threatens to in- 
stitute, upon receiving such reports and information from 
the plaintiff Commission and the Commissioners, a large 
number of criminal proceedings to collect the fipes and 
impose the punishments provided for by said Act, which 
proceedings and the cumulative, onerous and excessive pen¬ 
alties authorized by the provisions of said Act will have 
the effect of coercing defendants to register under said Act 
and to accept the rules, regulations and orders of thp plain¬ 
tiff Securities and Exchange Commission afid thus 
197 permit said plaintiff to regulate every detail of de¬ 
fendants’ businesses in accordance with the arbi¬ 
trary and uncontrolled discretion of said plaintiff Commis¬ 
sion ; and (c) subject to the allegations set forth in this 
paragraph 50 hereof, the Postmaster General intends and 
threatens to enforce the provisions of Section 4 (a) of said 
Act by preventing the defendants from using the niails to 
conduct the acts necessarily incidental to their businesses 
specifically set forth in paragraph 43 hereof, whijh acts 
are done in the lawful and necessary conduct of their busi¬ 
ness, thus altogether preventing them from carrying on 
their business, or any part thereof. Each and all j of the 
foregoing threatened acts of said plaintiff Commission and 
of the Commissioners, the Attorney General and th^ Post¬ 
master General, will result in immediate and irreparable 
injury, loss and damage to defendants as is hereinafter 
in the paragraph immediately following more specifically 
alleged. j 

51. The right of each defendant to manage its property 
and to conduct its business free from all interference and 
restraint by the plaintiff Securities and Exchange 1 Com¬ 
mission and by the Commissioners and, subject to tl^e alle¬ 
gations set forth in paragraph 50 hereof, by the Attorney 
General and the Postmaster General acting under cplor of 
said Holding Company Act, is a property right of great 
value which will be destroyed by said plaintiff Commis- 
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sion and by the Commissioners and, subject to the allega¬ 
tions set forth in paragraph 50 hereof, by said Attorney 
General and said Postmaster General to the irreparable 
injury of each such defendant, unless they are restrained 
from enforcing the provisions of said Act against any of 
the defendants. The property right of each such defend¬ 
ant to enjoy and conduct its business free from any un¬ 
lawful interference will be invaded and destroved whether 
or not any such defendant shall register under said Hold¬ 
ing Company Act, in the following manner: 

198 (a) Even though this Court does not direct the 
defendants to register under said Act, the provi¬ 
sions of Section 4(a), and the threatened enforcement there¬ 
of by plaintiff Securities and Exchange Commission and 
by the Commissioners and, subject to the allegations set 
forth in paragraph 50 hereof, by the Attorney General and 
Postmaster General, will immediately impair, and threaten 
wholly to destroy, the value of the investment of the de¬ 
fendants in ithe securities of the companies described in 
paragraphs 32 to 36 hereof. As unregistered holding com¬ 
panies, the continued ownership by defendants on and after 
December l,i 1935, of said securities is made unlawful and 
it is also made unlawful for defendants to dispose of said 
securities bv use of the mails or bv anv means or instru- 

» •> ft- 

mentality of interstate commerce or to sell said securities 
in any manner having reason to believe that such securi¬ 
ties will be resold bv use of the mails or anv means or 
instrumentality of interstate commerce, by reason where¬ 
of, and of the threatened acts of plaintiff Securities and 
Exchange Commission and of the Commissioners and, sub¬ 
ject to the allegations set forth in paragraph 50 hereof, of 
the Attorney General and Postmaster General, defendants 
will be wholly deprived of the benefits of ownership of said 
securities and their value to defendants will be whollv 

ft* 

destroyed and defendants will be likewise deprived of any 
practicable market in which they may dispose of said se¬ 
curities and realize anything thereon and the property of 
defendants will thus be confiscated; 

(b) Even though this Court does not direct the defend¬ 
ants to register under said Act, thev will be harassed bv 
plaintiff Securities and Exchange Commission and by the 
Commissioners, and, subject to the allegations set 

199 forth in paragraph 50 hereof, by the Attorney Gen- 
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eral and Postmaster General and subjected to i a great 
number of civil and criminal suits and the danger of 
excessive and onerous penalties amounting to $ 20 ( j ),000 for 
each and everv offense bv reason of the acts set iforth in 

* * i 

paragraph 43 hereof which it will be necessary foil defend¬ 
ants to do in the ordinary and daily conduct of their busi- 
ness and which are by said Act declared to be ujnlawful. 
Against such numerous suits and prosecutions, andj against 
the threat of the excessive penalties to be imposqd there¬ 
by, defendants have no adequate remedy at law; 

(c) If defendants are forced by the threats hereinabove 

set forth or directed by order of this Court to fild a noti- 
fication of registration and, subsequently, the othter docu¬ 
ments and information required under the provi$ions of 
Section 5 of said Act, they will be forced to expend in the 
aggregate a large sum of money, to wit, not le^s than 
$325,000 in order to prepare and compile all the informa¬ 
tion, schedules, appendices, and documents required to be 
contained in or filed with their complete registration state¬ 
ments and which sum so expended will be wasted ind dis¬ 
sipated ; ! 

(d) If defendants are forced by the threats hereinabove 
set forth or directed by order of this Court to Register 
under said Act, they will immediately be forced to insti¬ 
tute or defend a large number of proceedings to review or 
to resist the enforcement of orders and regulations of said 
Commission, which said Commission is required to make 
in accordance with the provisions of said Act more par¬ 
ticularly alleged in paragraph 46, all of which provisions, 
as hereinabove alleged, are in violation of the Constitution 

of the United States; j 

200 (e) If defendants are forced by the threatjs here¬ 

inabove set forth or directed by order of this Court 
to register under said Act, the values of the property and 
business of defendants and of the tangible and intangible 
property required and used therein, and of the private 
funds invested and risked therein will immediately be im¬ 
paired, and may eventually be destroyed, by reason of the 
unlawful interference by plaintiff Securities and Exchange 
Commission and by the Commissioners with the control and 
direction of defendants’ property and business; 

(f) If defendant Bond and Share is forced by the threats 
hereinabove set forth, or directed by order of this Court, 
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to register under said Act, the provisions of Section 11 of 
said Act will require the reorganization of said defendant 
in such a manner that its ownership or control will be con¬ 
fined to a single integrated public utility system (with such 
additional integrated public utility systems as the plaintiff 
Commission may permit in accordance with the provisions 
of Section 11), all at the will of the Commission, at any 
time subsequent to January 1, 1938, which provisions and 
the required acts of the plaintiff Securities and Exchange 
Commission thereunder immediatelv tend to destrov the 
value of defendant Bond and Share’s said investment in 
the other defendants, make the financing of said companies 
and their subsidiary companies and the conduct of their 
public utility business impossible and result in the present 
destruction of the value of defendant Bond and Share’s 
property and investment. 

(g) If defendants American Company, Electric Com¬ 
pany and National Company are forced by the threats here¬ 
inabove set forth, or directed by order of this Court, to 

register under said Act, the provisions of Section 11 
201 of said Act will require the reorganization of said 

defendants and their subsidiary companies men¬ 
tioned in paragraphs 32, 33, 34 and 35 hereof in such a 
manner that the respective subsidiary companies of each 
of said defendants will constitute but a single integrated 
public utility system as defined in said Act, and will con¬ 
fine the ownership or control of each of said defendants 
to a single oine of such systems (with such additional inte¬ 
grated public utility systems as the plaintiff Commission 
may permit in accordance with the provisions of Section 
11), all at the will of the Commission, at any time subse¬ 
quent to January 1, 1938, which provisions and the re¬ 
quired acts of the plaintiff Securities and Exchange Com¬ 
mission thereunder destroy the value of said defendants’ 
investment in said subsidiary companies, make the financ¬ 
ing of said subsidiary companies and the conduct of their 
public utility business impossible and result in the present 
destruction of the value of said defendants’ respective 
property and investments. 

(h) If the remaining holding company defendants, 
American Gas, United Gas Corporation, Power Securities 
Corporation, Lehigh Power Securities Corporation and 
Easton Consolidated Electric Company and the operating 
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company defendants are forced by the threats hereinabove 
set forth, or directed by order of this Court, to register 
under said Act and the holding company systenj of any 
of said defendants is found not to constitute a single in¬ 
tegrated public utility system, the provisions of' Section 
11 of said Act will require the reorganization of such 
defendant in such manner as to confine the ownership or 
control of such defendant to a single integrated public util¬ 
ity system (with such additional integrated publib utility 
systems as the plaintiff Commission may permit ip accord¬ 
ance with the provisions of Section 11), all at the 
202 will of the Commission, at any time subsequent to 
January 1, 193S, which y)rovisions and the Required 
acts of the plaintiff Securities and Exchange Conimission 
thereunder immediately threaten and tend to destroy such 
defendant’s investment in its electric or gas utility prop¬ 
erties and tend to injure and prevent the financing of such 
defendant and its subsidiary companies and the jconduct 
of their public utility business and result in the ^present 
depreciation and possible future destruction of tile value 
of such defendant’s property and investment; and 

(i) Whether defendants shall or shall not register un¬ 
der said Act, the provisions of Sections 4,11 and 13 of said 
Act, and the threatened enforcement thereof by thq plain¬ 
tiff Securities and Exchange Commission and by the Com¬ 
missioners, and, subject to the allegations in paragraph 50 
hereof, by the Attorney General and Postmaster General, 
and the onerous and excessive penalties provided |for the 
violation thereof, will immediately impair and will progres¬ 
sively tend to destroy the management of defendants, and 
the technical and service organizations of defendant Amer¬ 
ican Gas and of Ebasco Services Incorporated, which are 
composed of experienced and skilled persons especially 
trained in the duties which they perform, and uyjon the 
continued and efficient services of whom the successful 
operation of defendants and their subsidiary conkpanies 
depends. There is every reasonable probability th^t such 
persons will not and cannot continue in their present du¬ 
ties, or in the efficient performance thereof, because of the 
mandatory dismemberment of defendants’ systems jin the 
near future, and the present threat of criminal penalties 
for the doing of acts which the continued performance of 
their duties requires. 
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The controversy arising upon the facts hereinbefore al¬ 
leged immediately and irreparably affects the right 

203 of the defendants to conduct, manage, conserve and 
control the disposition of their property, and the 

prompt determination and declaration of defendants’ legal 
rights is immediately necessary. In order to effectually 
preserve and protect defendants’ property rights, further 
relief as prayed is both necessary and proper. 

By reason of all the foregoing, including the continued 
existence of said Act and the proceedings threatened to be 
taken by the plaintiff Securities and Exchange Commission 
and by the Commissioners and, subject to the allegations 
in paragraph 50, by the Attorney General and Postmaster 
General thereunder, the defendants are suffering and will 
continue to suffer a great and irreparable injury to their 
property, and such injury will constitute an immediate 
and irreparable loss for which they have, and can have, no 
adequate remedy at law. 

Wherefore, the premises considered, the defendants 
pray: 

(1) That on the amended and supplemental bill of com¬ 
plaint and the answer herein, the amended and supple¬ 
mental bill of complaint be dismissed. 

(2) That on the separate defense, counterclaim and 
cross-bill herein: 

(a) This Court enter a declaratory judgment under Sec¬ 
tion 274(d) of the Judicial Code, as amended by the Act 
of June 14, 1934 (Chapter 512, 48 Stat., 955, IT. S. C. A., 
Title 28, Section 400), that said Holding Company Act, 
and each and every provision thereof, is unconstitutional, 
void and of no effect. 

(b) This Court grant defendants after notice and hear¬ 
ing a temporary injunction against plaintiff Securities and 
Exchange Commission, enjoining said Commission, its 
agents and all persons acting in aid of said Commission, 
from making any rule, regulation or order applicable to 
defendants under said Holding Company Act and, specific¬ 
ally, any rule, regulation or order under the pro- 

204 visions referred to in paragraphs 46 and 47 hereof. 

(c) This Court grant defendants, after notice and 
hearing, a temporary injunction against plaintiff Commis- 
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sion and tlie Commissioners, enjoining said Commission 
and Commissioners, and their successors in office, their 
agents and all persons acting in aid of them froijn insti¬ 
tuting or taking any steps toward the institution! of any 
action, proceeding or prosecution designed to conipel de¬ 
fendants or the directors, officers or employees thereof, to 
comply with said Act, or to compel the defendants tb regis- 
ter under said Holding Company Act, or to enforce against 
defendants, or the directors, officers or employees ^hereof, 
any penalty or other liability imposed by said (Act, or 
authorized thereunder, on account of acts done or Emitted 
by defendants or the directors, officers or employee^ there¬ 
of ; and enjoining the plaintiff Commission and th^ Com¬ 
missioners, and their successors in office and all persons 
acting in aid of it or them, from transmitting to thej Attor¬ 
ney General, or his successors in office, any evidence!of vio¬ 
lation of said Act by the defendants or the directors? offi¬ 
cers or employees thereof, or in any manner from; induc¬ 
ing said Attorney General to institute proceedings hgainst 
them, or any of them. | 

(d) This Court grant defendants, after notice an<}i hear¬ 
ing, a temporary injunction against said Attorney General, 
and his successors in office, and all persons acting'in aid 
of him or his successors in office or under his superintend¬ 
ence or direction or the superintendence or direction of his 
successors in office, enjoining him and them fron^ insti¬ 
tuting or directing the institution of any proceeding hgainst 
the defendants, or any of them, or their directors, pfficers 
or employees, on account of any act done or omitted to be 
done under said Act and that this Court grant defendants, 
after notice and hearing, a temporary injunction aigainst 
the Postmaster General and his successors in office and 
those acting or claiming to act under his direction or 

authority or under the direction or authority iof his 
205 successors in office, enjoining him and them frbm en¬ 
forcing the postal provisions of said Act by exclud¬ 
ing from the mails any property, communication or sjecuri- 
ties of the defendants, or any of them, or otherwise, under 
or by virtue of the terms or provisions or under the author¬ 
ity of said Holding Company Act. 

(e) On final hearing this Court enter a permanent in¬ 
junction to the same effect. 
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(f) For such other and further relief as to the Court 
mav seem meet. 

SIMPSON, THACHER & BARTLETT, 

120 Broadway, New York, N. Y., 

' Solicitors for all Defendants 

i and Intervening Defendants. 

THOMAS D. TIIACHER, 

JOHN F. MacLANE, 

DOUGLAS A. CALKINS, 

Of Counsel for all Defendants and 

\ Intervening Defendants. 

REID & MURPHY, 

A. J. G. PRIEST, 

2 Rector Street, New York, N. Y. 

Of Counsel for Defendants Electric 
Bond and Share Company , Amer- 
i ican Power & Light Company. 

National Power & Light Com¬ 
pany and Electric Power £ Light 
Corporation. 

M. F. MILLIKAN, 

30 Church Street, New York, N. Y. 

Of Counsel for Defendants Amer- 
i ican Gas and Electric Company , 
i Appalachian Electric Power 
Company y The Ohio Power Com- 
i pany, The Scranton Electric 
Company and Atlantic City Elec¬ 
tric Company. 

20(5 Exhibit I. 

Properties of, and Business Done by, Subsidiaries of Amer¬ 
ican Power & Light Company. 

(a) Central Arizona Light and Power Company, organ¬ 
ized under the laws of Arizona in 1920 and having its prin¬ 
cipal office and place of business in Phoenix, Arizona, has 
for manv years conducted and still conducts an electric 
utility business by means of generating plants, transmis¬ 
sion lines and distribution systems, and a gas utility busi¬ 
ness by means of a manufactured gas plant and gas dis- 
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tribution systems for distributing manufactured hnd nat- 
ural gas. All of the property of the Company ijsed for 
the conduct of its electric utility business and ga& utility 
business is located, and all of its operations are conducted, 
solely within the State of Arizona. The Company purchases 
(in Arizona) all of its natural gas requirements froijn West¬ 
ern Gas Company, a subsidiary of El Paso Natural Gas 
Company. Such gas is transmitted into Arizona frhm New 
Mexico by said Western Gas Company. The aggregate 
sales of electric energy by the Company for the yehr 1934 
were approximately 69,000,000 kilowatt hours, and }ts elec¬ 
tric operating revenues were approximately $2,£00,000. 
The aggregate operating revenues of said Company; for the 
year 1934, including revenues from both its electric hnd gas 
utility businesses, were approximately $2,700,000. j 

(b) Florida Power & Light Company, organize4 under 
the laws of Florida in 1925 and having its principal office 
and place of business in Miami, Florida, has throughout its 
history conducted, and still conducts, an electric utility busi¬ 
ness by means of generating plants, transmission lii|es and 
distribution systems, and a manufactured gas utility busi¬ 
ness by means of manufactured gas plants s\nd gas 

207 distribution systems. All of the property of the 
Company used for the conduct of its said electric 
utilitv business and gas utilitv business is located, and all 
of its operations are conducted, solely within the State of 
Florida. The aggregate sales of electric energy hy the 
Company for the year 1934 were approximately 170,000,000 
kilowatt hours, and its electric operating revenues fpr said 
year were approximately $9,000,000. 

The Company also conducts an ice business solely [within 
the State of Florida and owns all or substantially' all of 
the stock of three subsidiary companies rendering water 
and transportation service solely within the State of Flor¬ 
ida. The aggregate operating revenues of the Conjipany, 
including the revenues from its electric and gas utility and 
ice businesses were approximately $10,600,000 for thb year 
1934, and the aggregate operating revenues of said; three 
subsidiaries for said year were approximately $1,100,000. 

(c) Kansas Gas and Electric Company, organized under 

the laws of West Virginia in 1909 and having its principal 

office and place of business in Wichita, Kansas, h^s for 

manv vears conducted and still conducts an electric htilitv 
* * \ * 
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business by means of generating plants, transmission lines 
and distribution svstems located solely within the State of 
Kansas, except that certain lines extend into the State of 
Missouri for the distribution of electric energy to a few 
customers in Missouri. The Company also has a transmis¬ 
sion line extending to the Kansas-Oklahoma boundary 
which is used to provide temporary emergency interchange 
connections with a 11011 -associate electric utility company 
having properties in Oklahoma and also has facilities for 
establishing temporary emergency interchange connections 

in Kansas with two other 11011 -associate electric utility com- 

* 

panics. The aggregate sales of electric energy bv the Com- 
pany in Kansas for the year 1934 were approximately 
197,000,000 kilowatt hours and the operating revenues 
therefrom were approximately $5,000,000. The ag- 
208 gregate sales of electric energy by the Company in 
Missouri for the year 1934 were approximately 
6,000,000 kilowatt hours and the operating revenues there¬ 
from were approximately $80,000. All of the electric energy 
sold by thei Company in Missouri is sold at distribution 
voltages. The sales of electric energy over the Company’s 
transmission line extending to the Kansas-Oklahoma bound¬ 
ary in the year 1934 amounted to approximately 100,000 
kilowatt hours and represented transformer losses only. 
In addition thereto, there was an unavoidable interchange 
at said point incident to voltage regulation. 

(d) Minnesota Power & Light Company, organized as 
Puluth-Edison Electric Company under the laws of Min¬ 
nesota in 1906 (name changed to Minnesota Power & Light 
Company in 1923) and having its principal office and place 
of business at Duluth, Minnesota, has for many vears con- 

ducted, and still conducts, an electric utility business bv 
/ / • * 

means of generating plants, transmission lines and distribu¬ 
tion systems, located solely within the State of Minnesota. 
Certain of the Company’s transmission and distribution 
lines extend to the Minnesota-Wisconsin boundary where 
certain electric energy is sold at wholesale for resale to 


Northern Power Company and (through the latter Com¬ 
pany) to Superior Water, Light and Power Company, asso¬ 
ciate electric utility companies. The aggregate sales of 
electric energy by the Company at the Minnesota-Wisconsin 
boundary for the year 1934 were approximately 35,000,000 
kilowatt hours and the revenues therefrom were approxi- 
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raately $420,000. The aggregate sales of electric energy 
by the Company in the State of Minnesota, including such 
sales at said boundary for the year 1934 were j approxi¬ 
mately 272,000,000 kilowatt hours and its electric Operating 
revenues were approximately $5,300,000. The Company 
also renders steam heating service in certain conimunities 
in Minnesota. In 1935 the Company’s sales oij electric 
^ energy in Minnesota itself increased approximately 30 

percent. j 

209 (e) The Montana Power Company, organized 

under the laws of New Jersey in 1912 and having its 
principal office and place of business in Butte, Montana, 
lias for a number of years conducted, and still conducts, an 
electric utility business by means of generating Istations, 
transmission lines and distribution systems and a| natural 
gas utility business by means of gas distribution jsystems, 
all of the Company’s gas requirements being purchased in 
Montana from an associate company. All of the properties 
used for the conduct of the Company’s electric utility busi¬ 
ness and gas utility business are located solely witljin Mon¬ 
tana. One of the Company’s electric transmissipn lines 
extends to a point in Montana near the Idaho-Montana 
boundary, at which point electric energy is delivered to 
Idaho Transmission Company, a subsidiary electrib utility 
company, for delivery by it to customers of The j^Iontana 
Power Company in Idaho. The Company also delivers, at 
a point in Montana, to a non-associate railroad company, 
a small amount of electric energy for redeliverv [by said 
railroad company to Idaho Transmission Company at a 
point in Idaho. The aggregate sales of electric energy by 
said Company in Montana, exclusive of electric ehergy so 
delivered to Idaho Transmission Company, for tjie year 
1934 were approximately 690,000,000 kilowatt hours and its 
electric operating revenues were approximately $7,540,000. 
The amount of electric energy delivered to Idaho; Trans¬ 
mission Company for redelivery for the account jof said 
The Montana Power Company in the State of Idaho! for the 
calendar year 1934 was approximately 17,000,000 liilowatt 
hours and the revenues therefrom were approximately 
$110,000. The Company also renders water and irrigation 
service and steam heating service in certain communities 

12—6655a I 


i 
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solely in Montana. The aggregate operating revenues of 
the Company, including the revenues from its electric utility 
business, gas utility business and water irrigation, and 
steam heating service, were approximately $9,010,000 

210 for the year 1934. There have been no changes in 

the character of the Company’s business in 1935, but 

kilowatt hour sales and revenues have been substantially 

• 

higher, a prolonged strike in an important industry having 
reduced sales and revenues in 1934. 

The Montana Power Company also owns all, or substan¬ 
tially all, of the stock of, and controls the operations of, 
Idaho Transmission Company, a corporation organized 
under the laws of Montana. Idaho Transmission Company 
conducts an electric utility business by means of transmis¬ 
sion lines and a distribution svstem located solelv within 

* » 

Idaho, except that one transmission line extends over the 
Montana-Idaho boundary line for a distance of approxi¬ 
mately 10 fefet, where it interconnects with a transmission 
line of The Montana Power Company. The principal busi¬ 
ness of Idaho Transmission Company is the delivery of 
electric energy received from The Montana Power Com¬ 
pany in Montana to mining customers of The Montana 
Power Company in the State of Idaho and the interchange 
of electric energy with The Washington Water Power Com¬ 
pany, an associate company, for account of The Montana 
Power Company. In the year 1934 Idaho Transmission 
Company so delivered to customers of The Montana Power 
Company approximately 17,000,000 kilowatt hours and in¬ 
terchanged with The Washington Water Power Company 
approximately 140,000 kilowatt hours in deliveries and 
110,000 kilowatt hours in receipts, and for this service it 
received from The Montana Power Company approxi¬ 
mately $37,000 in service charges and rentals. Idaho Trans¬ 
mission Company also owns and operates a small distribu¬ 
tion system in Avery, Idaho, over which in the year 1934 
it sold approximately 50,000 kilowatt hours, receiving rev¬ 
enues from such sales of approximately $3,000. The elec¬ 
tric energy so sold was received from The Montana Power 
Company over a transmission line belonging to a non¬ 
associate railroad company. Application has been 

211 made to the Federal Power Commission for permis¬ 
sion to transfer all the properties of Idaho Trans¬ 
mission Company to The Montana Power Company. In 
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1935 receipts of electric energy from The Washington 
Water Power Company were substantially increased. 

The Montana Power Company also owns all or substan¬ 
tially all of the capital stock of Bocky Mountain Power 
Company, a Delaware corporation which owns a partially 
constructed hydro-electric development in Montani. 

(f) Montana Power Gas Company, organized upder the 
laws of New Jersey in 1932 and having its principal office 
and place of business in Butte, Montana, has throughout 
its history conducted, and still conducts, a natural ghs busi¬ 
ness by means of natural gas production and transmission 
facilities located solely within the State of Montana. The 
Company also purchases substantial amounts of jnatural 
gas from sources solely within the State of Montana. The 
aggregate sales of gas by said Company for the yekr 1934 
were approximately 4,900,000 thousand cubic fee^. The 
operating revenues of said Company from all souijces for 
said year were approximately $960,000. There have been 
no changes in the character of the Company’s business in 
1935, but its sales and revenues have increased substan¬ 
tially. A large part of this Company’s gas sales ^ere to 
an associate company, The Montana Power Company, which 
conducts a retail gas utility business in Montana, j As an 
incident of and in connection with its gas business, Montana 
Power Gas Company also extracts gasoline and butape from 
natural gas, owns and operates certain oil production facil¬ 
ities located solely within the State of Montana apd sells 
oil, butane and natural gas gasoline. 

(g) Nebraska Power Company, organized under tlVe laws 
of Maine in 1917 and with its principal offipe and 


212 place of business at Omaha, Nebraska, has foir many 
years conducted, and still conducts, an electric utility 
business by means of a generating plant and transmission 
lines and distribution systems located solely within the 
State of Nebraska. The Company sells certain electric 
energy (approximately 26,000,000 kilowatt hours in 1934) 
at its generating plant at wholesale for resale to its sub¬ 
sidiary, Citizens Power & Light Company, near the Iowa- 
Nebraska boundary and also sells (approximately 23,000,000 
kilowatt hours in 1934) electric energy at wholesale for 
resale to a non-associate electric utility having properties 
in Nebraska and Iowa at another point in Nebraska near 
said Iowa-Nebraska boundary. The sales of electric ^nergy 


i 

i 
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so made were approximately 49,000,000 kilowatt hours in 
the year 1934, with revenues therefrom of approximately 
$420,000. The aggregate sales of electric energy by the 
Company in Nebraska in 1934, including such sales at 
wholesale, were approximately 320,000,000 kilowatt hours 
and its electric operating revenues were approximately 
$6,500,000. 

Nebraska Power Company owns all or substantially all 
the capital stock of, and controls the operations of, Citizens 
Power & Light Company, a New Jersey corporation which 
conducts an electric utility business by means of a distribu¬ 
tion system in and near the City of Council Bluffs, Iowa, 
including a distribution line which crosses the Iowa-Ne- 
braska boundary and extends into Nebraska a distance of 
approximately 700 feet to the generating station of Ne¬ 
braska Power Company by means of which it purchases 
its requirements of electric energy from said Nebraska 
Power Company. Citizens Power & Light Company also 
transfers a small amount of electric energy from Nebraska 
(included in the total of 49,000,000 kilowatt hours sold by 
Nebraska Power Company as set forth above) for the 
account of a non-associate company, but makes all of its 
sales of electric energy in the State of Iowa. The aggre¬ 
gate sales of electric energy by said Citizens Power 
213 & Light Company in 1934 were approximately 22,- 

000,000 kilowatt hours and its electric operating rev¬ 
enues were approximately $820,000. 

(h) New :Mexico Electric Service Company, organized 
under the laws of New Mexico in 1930, and having its prin¬ 
cipal office and place of business in Hobbs, New Mexico, 
has throughout its history conducted and still conducts an 
electric utility business by means of generating plants and 
distribution systems located, and operations carried on, 
solely within the State of New Mexico. The aggregate sales 
of electric energy by said Company for the calendar year 
1934 were approximately 2,200,000 kilowatt hours, and its 
electric operating revenues for said year were approxi¬ 
mately $87,000. There have been no changes in the char¬ 
acter of the Company’s business in 1935, but its kilowatt 
hour sales and revenues have increased substantiallv. 

(i) Northern Power Company, organized under the laws 
of Wisconsin in 1906 and having its principal office and 
place of business at Superior, Wisconsin, has for many 
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years conducted, and still conducts, an electric utility busi¬ 
ness by means of distribution lines located solely| within 
the State of Wisconsin. Certain of such lines extend to 
the Wisconsin-Minnesota boundary and are used solely for 
receiving electric energy at said boundary from Minnesota 
Power & Light Company for redelivery to Superior Water, 
Light and Power Company and for distribution aijid sale 
to consumers, all within the State of Wisconsin. The| aggre¬ 
gate amount of electric energy transported from said bound¬ 
ary by said Company over said lines in the yealr 1934 
amounted to approximatley 35,000,000 kilowatt houirs. Of 
this amount, approximately 13,000,000 kilowatt hours were 
so redelivered to Superior Water, Light and Poweit Com¬ 
pany and the remainder were used by the Coinpany 
itself for distribution to its own customersj The 
214 Company received $6,000 for such redeliverv Service 
in 1934 and its total operating revenues in that year, 
excluding the payment for such redelivery service^ were 
approximately $306,000. j 

(j) Northwestern Electric Company, organized under the 
laws of Washington in 1911 and with its principal; office 
and place of business at Portland, Oregon, has siiice its 
organization conducted and still conducts an electric jitilitv 
business by means of steam and hydro-electric generating 
plants, transmission lines and distribution systems located 
within the States of Oregon and Washington. The Com¬ 
pany owns certain transmission lines which cross th^ Ore- 
gon-Washington boundary and are used for transmitting 
substantial amounts of electric energy across such state 
boundary for ultimate sale to retail customers of the Com¬ 
pany or at wholesale. The Company in 1934 purchased 
the major part of its energy requirements in Washington 
from associate companies, such purchases including large 
amounts of surplus energy temporarily available at low 
cost which made it advantageous for the Company to limit 
the operation of its Oregon steam-electric generating plants 
to the furnishing of stand-by service. j 

The division of the Company’s electric business betfween 
the states of Oregon and Washington in 1934 is indicated 
by the following relations: Electric generating capacity 
installed and available under contract: Oregon, ^2%; 
Washington, 38%; Electric energy generated and pur¬ 
chased: Oregon, 1%; Washington, 99%; Electric energy 
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sales: Oregon, 49%; Washington, 51%; Average maximum 
firm power demand: Oregon, 65% ; Washington, 35% ; Elec¬ 
tric revenue: Oregon, 73%; Washington, 27%; Customers: 
Oregon, 79%; Washington, 21%. The aggregate sales of 
electric energy by the Company in Oregon and Washington 
in 1934 were approximately 135,000,000 kilowatt hours in 
the case of Oregon, with electric operating revenues 

215 therefrom of approximately $2,360,000 and approxi¬ 
mately 140,000,000 kilowatt hours in the case of 

Washington with electric operating revenues therefrom of 
approximately $870,000. The Company transferred across 
the Oregon-Washington boundary for its own account in 
1934 approximately 156,000,000 kilowatt hours of electric 
energy. Its aggregate sales of electric energy at wholesale 
for resale in that year, involving in part the incidental 
movement of electric energy across state boundaries, were 
approximately 25,000,000 kilowatt hours (consisting prin¬ 
cipally of temporarily available surplus energy) and the 
aggregate revenues therefrom were approximately $62,000, 
or less than 2% of the Company’s aggregate electric oper¬ 
ating revenues in that year. Approximately 89% of the 
energy sold in Washington represents sales to two high- 
load-factor industrial power users and sales of temporarily 
available surplus energy. 

Northwestern Electric Company also has carried on for 
a number of years and still carries on the business of sup¬ 
plying steam heat in the City of Portland, Oregon. The 
aggregate operating revenues of the Company in 1934, in¬ 
cluding the operating revenues from said steam heating 
service, were approximately $3,530,000. 

(k) Pacific Power & Light Company, organized under 
the laws of Maine in 1910 and having its principal office 
and place of business at Portland, Oregon, has for a num¬ 
ber of vears conducted and still conducts an electric utilitv 
* 

business by means of generating plants, transmission lines 
and distribution systems located within the States of Ore¬ 
gon and Washington. The Company owns certain trans¬ 
mission lines which cross the Oregon-Washington boundary 
and are used for transmitting certain amounts of electric 
energy across such state boundary for ultimate sale to re¬ 
tail customers of the Company or at wholesale. 

216 The division of the Company’s electric business 
between the states of Oregon and Washington in 
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1934 is indicated by the following relations: Elecfric gen¬ 
erating capacity installed and available under Contract: 
Oregon, 46%; Washington, 54%; Electric energy gener¬ 
ated and purchased: Oregon, 38% ; Washington, 62% ; Elec¬ 
tric energy sales: Oregon, 28%; Washington, 72%; Elec- 
trtric revenue: Oregon, 40%; Washington, 60%; Custom¬ 
ers: Oregon, 38%; Washington, 62%. The aggregate sales 
of electric energy by the Company in Oregon and Wash¬ 
ington in 1934 were approximately 52,000,000 kilowatt 
hours in the case of Oregon, with electric operating reve¬ 
nues of approximately $1,600,000 and approximately 134,- 
000,000 kilowatt hours in the case of Washington with elec¬ 
tric operating revenues of approximately $2,400,000. The 
Company transferred across the Oregon-Wa^hington 
boundary for its own account in 1934 approximately 47,- 
000,000 kilowatt hours of electric energy. Its aggregate 
sales of electric energy at wholesale for resale in th^t year, 
involving in part the incidental movement of electricj energy 
across state boundaries, were approximately 4.^,000,000 
kilowatt hours (consisting principally of temporarily avail¬ 
able surplus energy) and the aggregate revenues therefrom 
were approximately $108,500, or less than 3% of the Com¬ 
pany’s aggregate electric operating revenues in thit year. 
The Company, which also renders certain steamheating 
and water service, in 1934 purchased a large part of its 
energy requirements from associate electric utilitjv com¬ 
panies. I 

Pacific Power & Light Company owns all or substanti¬ 
ally all of the capital stock of, and controls the operations 
of, Inland Power & Light Company, an Oregon cprpora- 
tion which owns a large hydro-electric generating station 
in Washington and two small hydro-electric generating 
stations in Oregon, as well as a transmission line inj Wash¬ 
ington. Inland Power & Light Company sells electric 
energy (at its generating stations) to Pacific Power 
217 & Light Company and to the associate Northwestern 

Electric Company, its sales to and revenue^ from 
said Companies, respectively, in the year 1934 having been 
approximately 3,000,000 kilowatt hours with approximately 
$20,000 of revenue therefrom and 177,000,00 kilowatt hours 
(including substantial quantities of surplus energy) with 
approximately $540,000 of revenue therefrom. 

(1) Portland Gas & Coke Company, organized under the 
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laws of Oregon in 1910 and having its principal office and 
place of business in Portland, Oregon, has for many years 
conducted and still conducts a gas utility business by means 
of manufactured gas plants, transmission mains and dis¬ 
tribution svstems located entirely in the State of Oregon, 
except that its distribution system extends across the Ore¬ 
gon-Washington boundary line for the purpose of serving 
customers of the Company in one community in the State 
of Washington. The Company serves approximately 2,000 
customers in the State of Washington and the aggregate 
sales of gas by the Company for the year 1934 in Wash¬ 
ington were approximately 58,000 thousand cubic feet and 
the gas operating revenues therefrom were approximately 
$63,000. The Company serves approximately 80,000 cus¬ 
tomers in the State of Oregon and the aggregate sales of 
gas for the year 1934 in that State were approximately 
2,500,000 thousand cubic feet and the gas operating reve¬ 
nues therefrom were approximately $2,600,000. The Corn- 
nan v also carries on the manufacture and sale of carbon 

A • 

briquets and bther by-products derived from the manufac¬ 
ture of gas. Its aggregaate operating revenues from the 
sales of gas and of by-products amounted to approximately 
$3,000,000 for the year 1934. 

(m) Superior Water, Light and Power Company, or¬ 
ganized under the laws of Wisconsin in 1889 and having its 
principal office and place of business in Superior, 
218 Wisconsin, has for many years conducted, and still 
conducts, an electric utility business bv means of a 
stand-bv generating station and a distribution svstem and 
a gas utility business bv means of a gas distribution svs- 
tern, all of such property being located solely within the 
State of Wisconsin. Except during periods of emergency, 
the Company obtains its requirements of electric energy 
from Minnesota Power & Light Company, an associate 
company, which energy is delivered to the Company, with¬ 
in the State of Wisconsin, by Northern Power Company, 
also an associate company. All of the electric energy so 
purchased by the Company is distributed by the Company 
in the State of Wisconsin. The aggregate sales of electric 
energy by said Company for the year 1934 were approxi¬ 
mately 11,000,000 kilowatt hours and its electric operating 
revenues were approximately $501,000. The Company also 
renders water service in the State of Wisconsin, and in 
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connection therewith pumps water from wells located in 
the State of Minnesota, but renders no water service out¬ 
side of the State of Wisconsin. The Company purchases 
its manufactured gas requirements from a non-apsociate 
company at the Minnesota-Wisconsin boundary. The ag¬ 
gregate operating revenues of said Company, inducting the 
revenues from its electric business, gas business and water 
business, were approximately $905,000 for the year|1934. 

(n) Texas Electric Service Company, organized under 

the laws of Texas in 1929 and having its principal office 

and place of business in Fort Worth, Texas, has conducted 

and still conducts an electric utilitv business bv means of 

*' * 

generating plants, transmission lines and distributipn sys¬ 
tems located, and operations carried on, solely within the 
State of Texas. The aggregate sales of electric energy by 
the Company in the year 1934 were approximately 283,- 
000,000 kilowatt hours, with electric operating revenues of 
approximately $6,470,000. For a number of yqars the 
219 Company also distributed electric energy atj retail 
in Piedras Negras, Mexico, but has sold all it$ prop¬ 
erties in Mexico. i 

(o) Texas Power & Light Company, organized under 
the laws of Texas in 1912 and having its principal office 
and place of business in Dallas, Texas, has for many! years 
conducted and still conducts an electric utility businjess by 
means of generating plants, transmission lines and '[distri¬ 
bution systems located, and operations carried on, .solely 
within the State of Texas. The aggregate sales of ejiectric 
energy by the Company for the year 1934 were approxi¬ 
mately 350,000,000 kilowatt hours, and its electric operating 
revenues were approximately $9,100,000. 

(p) Texas Public Utilities Corporation, organized under 
the laws of Texas in 1926 and having its principal; office 
and place of business in Dallas, Texas, has throughout its 
history conducted, and still conducts, an electric Utility 
business by means of a stand-by generating station and a 
distribution system located, and operations carried on, 
solely within the State of Texas. Except during periods 
of emergency the Company purchases in Texas its entire 
requirements of electric energy for electric utility; pur¬ 
poses from an associate electric utility company, the above- 
named Texas Power & Light Company. The aggregate 
sales of electric energy by the Company in 1934 were ap- 
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proximately 1,400,000 kilowatt hours and its electric oper¬ 
ating revenues for said year were approximately $75,000. 
The Company also renders water service and ice service 
solely within the State of Texas. The Company buys nat¬ 
ural gas at wholesale, from a non-associate company oper¬ 
ating solelv within the State of Texas, and resells such 
natural gas at wholesale, solely within the State of Texas, 
but it neither owns nor operates any facilities for distri¬ 
bution of natural gas. The aggregate operating revenues 
of the Company for the year 1934, including the 
220 revenues from its gas, water, ice and electric busi¬ 
nesses, were approximately $1,100,000. 

(q) The Washington Water Power Company, organized 
under the laws of Washington in 1889 and with its princi¬ 
pal office and place of business at Spokane, Washington, 

has for manv vears conducted and still conducts an electric 

• • 

utility business by means of generating plants, transmis¬ 
sion lines and distribution systems located within the states 
of Washington and Idaho. The Company owns certain 
transmission lines which cross the Washington-Idaho boun¬ 
dary and are used for transmitting certain amounts of elec¬ 
tric energv across such state boundarv for ultimate sale to 
retail customers of the Company or at wholesale. The 
Company’s transmission system is interconnected with the 
transmission systems of the associate Pacific Power & Light 
Company in Washington and the associate Idaho Trans¬ 
mission Company in Idaho for sale of electric energy to 
and interchange of electric energv with said associate com- 

o c» 

panies. 

The division of the Company’s electric business between 
the states of Washington and Idaho in 1934 is indicated bv 
the following relations: Electric generating capacity in¬ 
stalled and available under contract , Washington 89%, 
Idaho 11%; Electric energy generated and purchased , 
Washington, 97%, Idaho 3%; Electric energy sales , Wash¬ 
ington 74%, Idaho 26% ; Electric revenues , Washington 78%, 
Idaho 22%; Customers, Washington 82%, Idaho 18%. The 
aggregate sales of electric energy by the Company in Wash¬ 
ington and Idaho in 1934 were approximately 460,000,000 
kilowatt hours in the case of Washington, with electric 
operating revenues of approximately $5,200,000, and ap¬ 
proximately 160,000,000 kilowatt hours in the case of Idaho, 
with electric operating revenues of approximately $1,500,000. 




JAMES M. LANDIS EX AL. 


187 


The Company transferred across the Washingj,on-Idalio 
boundary for its own account in 1934 approximately 233,- 
000,000 kilowatt hours of electric energy. Ijts aggre- 

221 gate sales of electric energy in that year at pr across 

state boundaries at wholesale for resale Were ap¬ 
proximately 10,400,000 kilowatt hours (including substan¬ 
tial quantities of surplus power) and the aggregate reve¬ 
nues therefrom were approximately $52,000, or less than 
1% of the Company’s aggregate electric operaflng reve¬ 
nues in that year. The Company also renders certain local 
water service in Idaho and Washington. In 1935 |he Com¬ 
pany also sold through Idaho Transmission Conjipany to 
The Montana Power Company for resale approximately 
12,300,000 kilowatt hours, its revenues therefrorri having 
been approximately $37,000. j 

The Washington Water Power Company ownls all or 
substantially all of the common stock of, and controls the 
operations of, Chelan Electric Company, a Washington 
corporation which owns a large hydro-electric generating 
station in the State of Washington and smaller hvqro-elec- 
tric generating stations in the State of Idaho. All! electric 
energy generated by Chelan Electric Company is delivered 
(at its generating stations) to The Washington) Water 
Power Company. | 

The Washington Water Power Company also pwns all 
or substantially all of the outstanding capital stock of, 
and controls the operations of, Spokane Central {Heating 
Company and Spokane United Railways which, respectively, 
render steam heating service and transportation service 
in the City of Spokane, Washington. The operating reve¬ 
nues of said three subsidiary companies in the y^ar 1934 
were approximately $1,300,000, of which $300,OOCj repre¬ 
sented intercompany transactions. 1 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this 
exhibit are for the last calendar year for which such state¬ 
ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial vajriation. 

222 The above named direct and indirect subsidiaries 
of American Power & Light Company do not include 

certain minor companies holding land or conducting other 
businesses or “name-saving” companies or subsidiary com- 


i 
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panies now in the process of dissolution or other “shell” 
subsidiary companies, the corporate existence of which has 
been continued because of franchise problems, mortgage 
provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of American 
Power & Light Company herein described to that Company 
and to one another. 


(Here follows 1 photo, folio 223.) 
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Properties of, and Business Done by, Subsidiaries of 
Electric Power & Light Corporation. I 


(a) Arkansas Power & Light Company, organized un¬ 
der the laws of Arkansas in 1926 with its principal office 
and place of business at Pine Bluff, Arkansas, has for 
manv vears conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution systems located solely within the j3tate of 
Arkansas and a gas utility business by means of'natural 
gas distribution systems also located solely within the State 

v J w m> 

of Arkansas. Certain of the Company’s transmission lines 
extend to the Arkansas-Louisiana boundary, to the Ar- 

V 7 

kansas-Mississippi boundary and to the Arkansas-Tennes- 
see boundary, and are used for the purpose of selling elec¬ 
tric energy to, and receiving electric energy from other 
electric utility companies having properties outside the 
State of Arkansas. 

The Company in the year 1934 generated with its own 
facilities and purchased from sources within the Sftate of 
Arkansas, approximately 100,000,000 kilowatt hours of elec¬ 
tric energy, and purchased at state boundaries approxi¬ 
mately 222,000,000 kilowatt hours generated outside the 
State of Arkansas. All of the electric energy so gener¬ 
ated and purchased was sold in the State of Arkansas, ex¬ 
cept approximately 7,700,000 kilowatt hours sold to asso¬ 
ciate companies at wholesale for resale over the Company’s 
said transmission lines extending to the Arkansas-Louisi- 

' I 

ana, Arkansas-Mississippi, and Arkansas-Tennesseg boun¬ 
daries. The Company’s aggregate electric operating reve¬ 
nues in 1934 were approximately $5,900,000, including ap¬ 
proximately $100,000 derived from stand-by service and 
sales of electric energy at state boundaries, and the gmount 
which it paid for energy purchased at state 
225 boundaries was approximately $790,000. The Com¬ 
pany also transferred over its own lines through 
Arkansas to a point or points at a state boundary bnergy 
received at a state boundary for redeliverv to, or for the 
account of, other electric utility companies from whicjh such 
energy was received. The amount of electric energy so 
transferred in the year 1934 was approximately 80,000,000 
kilowatt hours. ! 
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The Company also lias carried on for a number of years 

and still carries on the businesses of distributing water, 

operating ice plants and rendering steam heating and 

transportation service, all in various communities within 

the State of Arkansas. The aggregate operating revenues 

of the Company, including the revenues from the electric, 

gas, water, steam-heating, transportation and ice businesses 

done by the Company, were approximately $7,400,000 for 

the vear 1934. 

♦ 

Arkansas Power & Light Company owns all or substan¬ 
tially all of the capital stock of The Garland Power and 
Development Company of Arkansas, an inactive company, 
which owns icertain non-utilitv land in the State of Ar- 
kansas and which also owns 100% of the capital stock of 
White River Power Company, which, in turn, has certain 
rights and has made sundry investigations, etc., in con¬ 
nection with a proposed hydro-electric development on the 
White River in the State of Arkansas. The Garland Power 
and Development Company also owns all or substantially 
all the capital stock of Capital Transportation Company, 
which owns, or operates under lease, transportation facili¬ 
ties in the State of Arkansas. 

(b) Dallas Power & Light Company, organized under 
the laws of Texas in 1917 and with its principal office and 
place of business at Dallas, Texas, has for many years 
conducted, and still conducts, an electric utility business 
by means of a generating plant, transmission lines and a 
distribution system located, and operations conducted, 

solelv within the State of Texas. The aggregate 
226 sales of electric energy by the Company in the year 
1934 were approximately 200,000,000 kilowatt hours 
and its electric operating revenues were approximated 
$5,200,000. 

(c) Louisiana Power & Light Company, organized un¬ 
der the laws of Florida in 1927 and with its principal office 
and place of business at Algiers, Louisiana, has for many 
vears conducted and still conducts an electric utilitv busi- 

• mf 

ness by means of generating plants, transmission lines and 
distribution isvstems located solelv within the State of 
Louisiana and a gas utilitv business bv means of natural 
gas distribution svstems also located solelv within the State 
of Louisiana. The Company has transmission lines extend¬ 
ing to the Louisiana-Arkansas boundary and to the Louisi- 
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ana-Mississippi boundary which are used principally for 
the purpose of selling electric energy to associate |electric 
utility companies having properties, respectively, iin said 
States of Arkansas and Mississippi. The Company pur¬ 
chases (in Louisiana) the major portion of its natural gas 
requirements, for resale within the State of Louisiana, 
from, or from a subsidiary of, United Gas Public jService 
Company, an associate natural gas company. 1 
The aggregate sales of electric energy at wholesale for 
resale over the Company’s said transmission lines extend¬ 
ing to said Louisiana-Arkansas and Louisiana-Mis$issippi 
boundaries were approximately 360,000,000 kilowatt hours 
in the year 1934 and the revenues therefrom were approxi¬ 
mately $1,500,000. In the year 1934, Company alsjo pur¬ 
chased approximately 5,000,000 kilowatt hours ovqr said 
lines. The aggregate sales of electric energy by th^ Com¬ 
pany in the State of Louisiana and over said transmission 
lines extending to said state boundaries were approximately 
550,000,000 kilowatt hours in 1934 and the electric 1 oper¬ 
ating revenues therefrom were approximately $4,5(p0,000. 
The Company also transferred over its own lines through 

Louisiana to a point or points at a state boundary 
227 electric energy received at a state boundarv for re- 

c i 

delivery to an associate company from whicl| such 
energy was received. The amount of electric energy so 
transferred in the year 1934 was approximately 1,3^7,000 
kilowatt hours. j 

The Company also has carried on for a number of iyears 
and still carries on the businesses of distributing water, 
operating ice plants and rendering transportation se'rvice, 
all in various communities within the State of Louisiana. 
The aggregate operating revenues of the Company, includ¬ 
ing the revenues from the electric, gas, water, transporta¬ 
tion and ice businesses done by the Company, wer£ ap¬ 
proximately $5,500,000 for the year 1934. j 

(d) Mississippi Power & Light Company, organize^ un¬ 
der the laws of Florida in 1927 and with its principal office 
and place of business at Jackson, Mississippi, has for ijnany 
vears conducted and still conducts an electric utility busi- 
ness by means of generating plants, transmission line^ and 
distribution systems located solely within the State of‘Mis¬ 
sissippi and a gas utility business by means of natural gas 
distribution systems also located solely within the State 
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of Mississippi. Certain of the Company’s transmission 
lines extend to the Mississippi-Louisiana boundary, to the 
MississippirArkansas boundary and to the Mississippi-Ten- 
nessee boundary, and are used principally for the purpose 
of purchasing electric energy generated by other electric 
utility companies having properties outside the State of 
Mississippi. The Company purchases (in Mississippi) its 
natural gas requirements, for resale within the State of 
Mississippi, from United Gas Public Service Company, an 
associate natural gas company, from Southern Natural Gas 
Corporation, Memphis Natural Gas Company and Inter¬ 
state Natural Gas Company, and from two small local com¬ 
panies. 

228 The Company, in the year 1934, generated with its 
own facilities and purchased from sources within the 
State of Mississippi approximately 8,000,000 kilowatt hours 
and purchased from associate electric utility companies 
approximately 140,000,000 kilowatt hours generated outside 
the State of Mississippi, all for sale to consumers in the 
State of Mississippi except as hereinafter referred to. The 
operating revenues from such electric energy sales were 
approximately $3,700,000, and the amount paid for energy 
purchased from sources outside the State of Mississippi 
in 1934 was approximately $720,000. The Company also 
transferred over its own lines through Mississippi to a 
point or points at a state boundary energy received at an¬ 
other point or points on a state boundary for redelivery 
to, or for the account of, other electric utility companies 
from which such energv was received. The amount of elec- 
trie energy so transferred in the calendar year 1934 was 
approximately 70,000,000 kilowatt hours. In 1934 the Com¬ 
pany sold at the Louisiana-Mississippi boundary to one 
municipality at wholesale for resale 150,000 kilowatt hours, 
the revenue from which was $5600. Such municipality is 
no longer a customer of the Company. 

The said Company also has carried on for a number of 
vears and still carries on the business of distributing water, 
operating iqe plants and rendering transportation service, 
all in various communities within the State of Mississippi. 
The aggregate operating revenues of the Company, includ¬ 
ing the revenues from the electric, gas, water, transporta¬ 
tion and ice businesses done by the Company, were approxi¬ 
mately $4,800,000 for the year 1934. 
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(e) New Orleans Public Service Inc., organized under 
the laws of Louisiana in 1926 and with its principal office 
and place of business at New Orleans, Louisiana, has since 
its organization conducted and still conducts an; electric 

utility business by means of a generating plant and 
229 distribution system located solely within the State 
of Louisiana and a gas utility business by rjaeans of 
a manufactured gas plant and a distribution system supply¬ 
ing manufactured and/or natural gas, such plant ^nd sys¬ 
tem also being located, and all of the gas, electric apd other 
operations of the Company being carried on, solelt within 
the State of Louisiana. The Company purchases (ih Louis¬ 
iana) its natural gas requirements from a subsidiary of 
United Gas Public Service Company, an associate;natural 
gas company. | 

The aggregate sales of electric energy by said Cbmpanv 
in the year 1934 were approximately 277,000,000 kilowatt 
hours, and its electric operating revenues were approxi¬ 
mately $7,500,000. 1 

The Company also has carried on for a number bf years 
and still carries on the business of supplying transporta¬ 
tion service in the City of New Orleans, Louisianp, all of 
its facilities for rendering such service being located solely 
within the State of Louisiana. The aggregate operating 
revenues of said Company, including the revenues f^om the 
electric, gas and transportation businesses done by said 
Companv, were approximately $15,100,000 for tlie year 
1934. 

(f) Utah Power & Light Company, organized under the 
laws of Maine in 1912 and having its principal office and 
place of business at Salt Lake City, Utah, has since its or¬ 
ganization conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution svstems located within the States of Utah 
and Idaho and two small generating plants, a transmission 
line and two small distribution systems in the State of 
Wyoming. The Company owns certain transmission lines 
which cross the Utah-Idaho boundary and a transmission 
line which crosses the Utah-Wyoming boundary. Substan¬ 
tial amounts of electric energy are transmitted by the Com¬ 
pany across such state boundaries and are ultimately sold 

13—6655a ! 
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to customers of the Company in the states to which 

230 such energy has been transmitted. 

The division of the Company’s electric business 
among the three states of Utah, Idaho and Wyoming in 
1934 is indicated by the following relations: Electric gen¬ 
erating capacity installed and available under contract: 
Utah, 49%; Idaho, 50%; Wyoming, 1% ; Electric energy 
generated and purchased: Utah, 32%; Idaho, 67%; Wyo¬ 
ming, 1%; Electric energy sales: Utah, 92%; Idaho, 7%; 
Wyoming, 1%; Electric revenue: Utah, 89%; Idaho, 9%; 
Wyoming, 2% ; Customers: Utah, S7% ; Idaho, 11% ; Wyo¬ 
ming, 2%. The aggregate sales of electric energy by the 
Company in the calendar year 1934 were approximately 
390,000,000 kilowatt hours in the State of Utah, with elec¬ 
tric operating revenues of approximately $7,660,000; ap¬ 
proximately 27,000,000 kilowatt hours in the State of Idaho, 
with electric operating revenues of approximately $750,000; 
and approximately 2,600,000 kilowatt hours in the State of 
Wyoming, with electric operating revenues of approxi¬ 
mately $140,000. The Company in 1934 transferred ap¬ 
proximately 296,000,000 kilowatt hours across the Utah- 
Idaho boundary and approximately 1,800,000 kilowatt hours 
across the Utah-Wyoming boundary. Its aggregate sales 
of electric energy at wholesale for resale at or across state 
boundaries in that year were approximately 231,000 kilo¬ 
watt hours and its aggregate revenues therefrom were ap¬ 
proximately $3,500, or less than one-tenth of 1% of the 
Company’s aggregate electric operating revenues in that 
year. The Company also conducts a steam heating business 
in Salt Lake City, Utah. The Company’s aggregate oper¬ 
ating revenues in the year 1934, including its revenues 
from its electric and steam heating business were approxi¬ 
mately $8,650,000. 

Utah Power & Light Company owns all or substantially 
all of the capital stock of, and controls the operations of, 
(i) Utah Light and Traction Company, a Utah corporation 
which owns and operates a transportation system in 

231 Salt Lake City and vicinity and which also owns, but 
has leased to Utah Power & Light Company for 

ninety-nine years from January 1, 1915, certain electric 
generating plants, sub-transmission lines and distribution 
systems located wholly within the State of Utah, (ii) The 
Western Colorado Power Company, a Colorado corpora- 
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tion which conducts an electric utility business by means 
of generating plants, transmission lines and distribution 
systems located wholly within the State of Colorado and 
(iii) Bountiful Light and Power Company, a Utah corpora¬ 
tion which conducts an electric utility business by mOans of 
a distribution system in, and in the vicinity of, the pity of 
Bountiful, Utah. The operating revenues of Utah( Light 
and Traction Company from its transportation business 
in the year 1934 were approximately $1,000,000, wtyile the 
aggregate sales of electric energy by said The Western 
Colorado Power Company in the year 1934 were approxi¬ 
mately 17,000,000 kilowatt hours and its electric operating 
revenues were approximately $490,000. The aggregate 
sales of electric energy by said Bountiful Light and Power 
Company in the year 1934 were approximately $00,000 
kilowatt hours and the electric operating revenue^ were 
approximately $38,000. 

Electric Power & Light Corporation also owns all | of the 
outstanding voting securities of Power Securities Corpora¬ 
tion, which, in turn, owns all or substantially all of the 
common stock of Idaho Power Company, hereinafter 
described. 

(g) Power Securities Corporation is a corporation or¬ 
ganized and existing under the laws of New Hampshire 
which owns all of the common stock, except directors’ qual¬ 
ifying shares, and 3,030 shares of the 7% Preferred [Stock, 
of Idaho Power Company which is conducting, and for 
several years last past has conducted, an electric utility 
business in the States of Idaho and Oregon as hereinafter 
described: ! 


232 (g) (1) Idaho Power Company, organized Sunder 

the laws of Maine in 1915 and with its principal office 
and place of business at Boise, Idaho, has since its Organ¬ 
ization conducted and still conducts an electric utility busi¬ 
ness by means of generating plants, transmission lin^s and 
distribution systems located within the States of Idaho and 
Oregon. The Company has certain transmission lines which 
cross the Idaho^Oregon boundary; the sales of electric 
energv made from such lines at wholesale for resale jeither 
at the state line or in Oregon aggregated approximately 
2,800,000 kilowatt hours in the year 1934, with revenues 
therefrom of approximately $26,000 (less than 1% of its 
aggregate electric operating revenues in that vear)j The 


i 
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aggregate sales of electric energy by the Company in Idaho 
and Oregon in 1934, including such sales at wholesale over 
said transmission lines, were approximately 20,000,000 
kilowatt hours in the case of Oregon (all transmitted into 
Oregon from Idaho), with electric operating revenues of 
approximately $340,000 and approximately 340,000,000 kilo¬ 
watt hours in the case of Idaho, with electric operating 
revenues of approximately $3,700,000. The Company de¬ 
livers substantial quantities of electric energy (approxi¬ 
mately 223,000,000 kilowatt hours in 1934, which are in¬ 
cluded in the above figure of 340,000,000 kilowatt hours) 
to Utah Po\Ver & Light Company in Idaho primarily for 
transmission to, and resale in, Utah. 

Idaho Power Company owns all or substantially all of 
the capital stock of, and controls the operations of, Nevada 
Power Company, an Idaho corporation which conducts an 
electric utility business by means of a transmission line 
which crosses the Idaho-Xevada boundary. Nevada Power 
Company makes all of its sales of electric energy in the 
State of Nevada. The aggregate sales of electric energy 
by Nevada Power Company in 1934 were approximately 
1,000,000 kilowatt hours (all purchased from Idaho 
233 Power Company in Idaho) and its electric operating- 
re venues were approximately $17,000. Application 
has been made to the Federal Power Commission for per¬ 
mission to transfer all the properties of Nevada Power 
Company to Idaho Power Company. 

Electric Power & Light Corporation also owns all or sub- 

stantiallv all of the common stock of Dallas Railwav & Ter- 
* » 

minal Company, a corporation organized under the laws 
of Texas, which has for many years conducted and still 
conducts a transportation service in the City of Dallas, 
Texas. The operating revenues of said Company in 1934 
were approximately $2,300,000. 

Electric Power & Light Corporation also owns 61.58% 
of the outstanding voting securities of defendant United 
Gas Corporation. A description of the subsidiary compa¬ 
nies of said Linited Gas Corporation is given in Exhibit III. 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this 
Exhibit are for the last calendar year for which such state¬ 
ments are available, and are typical in their relationships 
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to usual operations. Except as herein noted, similajr state¬ 
ments for 1935 would not show substantial variation. 

The above named direct and indirect subsidiaries 6f Elec- 

• i 

trie Power & Light Corporation do not include jeertain 
minor subsidiaries holding land or conducting oth^r busi¬ 
nesses or ‘‘name-saving’’ companies or subsidiary jeompa- 
nies now in the process of dissolution or other “shell” sub¬ 
sidiary companies, the corporate existence of which has 
been continued because of franchise problems, mortgage 
provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of Electric 
Power & Light Corporation herein described to that Com¬ 
pany and to one another. 


i 
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(Here follows 1 photo, folio 234.) 
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235 Exhibit III. j 

Properties of, and Business Done by Subsidiaries \)i United 

Gas Corporation. 

United Gas Public Service Company, organized jinder the 
laws of Delaware in 1930 and with its principal office and 
place of business at Houston, Texas, has since Jinuarv 1, 
1931, carried on and still carries on the business of pro¬ 
ducing, purchasing, transporting, distributing ahd selling 
natural gas by means of wells and other production facili¬ 
ties, pipe lines and other transportation facilities and dis¬ 
tribution systems in a territory which includes portions of 
the States of Texas, Louisiana and Mississippi, the Com¬ 
pany’s pipe lines also extending into Alabama andj Florida. 
In connection with the production of natural gas, and inci¬ 
dent thereto, the Company owns and operates gasoline ex¬ 
traction plants for the purpose of removing gasoline from 
natural gas, all of which are in Texas and Louisiana. Like¬ 
wise, in connection with the production of natural gas, and 
incident thereto, said Company owns and operates oil-pro¬ 
ducing properties in Louisiana and certain of it^ subsidi¬ 
aries own and operate oil-producing properties in iTexas. 

United Gas Public Service Company also owns all or sub¬ 
stantially all of the voting securities of, and controls the 
operations of, Southern Gas Utilities, Inc.J a Dela- 

236 ware corporation which owns natural gas production, 
transportation and distribution properties in the 

State of Texas; Northern Texas Utilities Company, a Dela¬ 
ware corporation which owns certain natural ga^ produc¬ 
tion, transportation and distribution properties, ^11 within 
the State of Texas with the exception of one pipe line which 
crosses a corner of the State of Oklahoma; and Houston 
Gulf Gas Company, a Delaware corporation which owns 
certain natural gas production, transportation and distribu¬ 
tion properties all within the State of Texas aiid which 
owns substantially all the outstanding voting securities of 
Houston Gas and Fuel Company, a Texas corporation 
which owns natural gas distribution properties in Houston, 
Texas. 

The pipe lines of the Company and certain of its sub¬ 
sidiaries cross various boundaries of the states ab4)ve indi¬ 
cated as well as the international boundary between the 
United States and the Republic of Mexico and substantial 
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amounts of natural gas arc transported across such boun¬ 
daries, being commingled with gas produced in each of the 
states entered (and in the Republic of Mexico), except 
Oklahoma, Florida and Alabama. The division of the ag¬ 
gregate natural gas business of the Company and its sub¬ 
sidiaries in the year 1934 may be indicated approximately 
as follows: Production and/or purchase: Texas, 75,400,000 
thousand cubic feet; Louisiana, 118,600,000 thousand cubic 
feet; Mississippi, 7,500,000 thousand cubic feet; Mexico, 
200,000 thousand cubic feet; Total, 201,700,000 thousand 
cubic feet; Sales at retail and wholesale: Texas, 76,400,000 
thousand cubic feet; Louisiana, 100,200,000 thousand cubic 
feet; Mexico, 5,400,000 thousand cubic feet; Mississippi, 
3,900,000 thousand cubic feet; Alabama, 550,000 thousand 
cubic feet; and Florida, 620,000 thousand cubic feet; Total, 
187,070,000 thousand cubic feet; Operating revenues from 
gas sales: Texas, $14,400,000; Louisiana, $7,200,000; 

Mexico, $600,000; Mississippi, $510,000; Alabama, 
237 $180,000; and Florida, $110,000; Total $23,000,000. 

In 1934, the Company transported across state boun¬ 
daries for sale in a state other than that in which the 
gas was produced approximately 26,000,000 thousand cubic 
feet of natural gas. In that year it sold across state or 
international boundaries at wholesale for resale and at the 
pressure at which such gas was transported across such 
boundaries approximately 5,200,000 thousand cubic feet of 
natural gas. Its revenues from such wholesale sales were 
approximately $310,000, or less than IV:% of its total rev¬ 
enues from the sale of natural gas in 1934. The Company 
also purchased in 1934 at pipe-line pressures approximately 
13,500,000 thousand cubic feet of natural gas transported 
from Louisiana into Texas by a non-associate company. 
The revenues of United Gas Public Service Company and 
its said subsidiaries from sales of oil and natural gas gaso¬ 
line in 1934 were approximately $1,490,000 and their total 
operating revenues from all sources in 1934 were approxi¬ 
mately $24,700,000. There was a large increase in the oil 
revenues of such companies in 1935. 

United Gas Public Service Company also owns directly 
50% of the outstanding voting securities of Natural Gas 
Co. Inc., a Louisiana company which owns a natural gas 
distribution system in the State of Louisiana. United Gas 
Public Service Company also owns 24% of the outstanding 
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voting securities of the Monroe Gas Company, which, in 
turn owns the remaining 50% of the outstanding voting 
securities of Natural Gas Co. Inc. 

United Gas Corporation also owns approximately 75% 
of the outstanding voting securities of Duval Texas Sulphur 
Company, a Texas corporation operating certain! sulphur 
properties in the State of Texas, and all of the outstanding 
voting securities of Houston Gas Securities Coiiipany, a 
Delaware corporation which issued debentures in Exchange 
for the bonds of Houston Gas and Fuel Company ajid which 
also owns certain debentures of United Gas Publicj Service 
Company. j 

238 United Gas Corporation also owns approximately 
46% of the outstanding voting securities of Missis¬ 
sippi River Fuel Corporation, a Delaware corporation 
which is conducting and, for several years last past has 
conducted, a natural gas business consisting of the pur¬ 
chase of natural gas in the State of Louisiana j and its 
transportation and sale at wholesale in the States of 
Louisiana, Arkansas, Missouri and Illinois. j 
United Gas Corporation also owns, directly apd indi¬ 
rectly, approximately 27% of the outstanding voting securi¬ 
ties of El Paso Natural Gas Company, a Delawar^ Corpo¬ 
ration, which for several years last past has carried on 
and still carries on, directly and through subsidiaries, the 
business of producing, purchasing, transporting ind dis¬ 
tributing natural gas in the States of New Mexico, Texas 
and Arizona and in the Republic of Mexico. 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this 
Exhibit are for the last calendar year for which suqh state¬ 
ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state¬ 
ments for 1935 would not show substantial variation. 

The above-named direct and indirect subsidiaries of 
United Gas Corporation do not include certain corjnpanies 
engaged in sundry non-utility businesses, “name-having” 
companies, or subsidiaries now in the process of dissolu¬ 
tion, or other “shell” subsidiaries, the corporate existence 
of which has been continued because of franchise problems, 
mortgage provisions, etc. [ 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of Unitied Gas 
Corporation to that Company and to one another. 
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(Here follows 1 photo, folio 239.) 
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240 Exhibit IV. j 

; j 

Properties of, and Business Done by, Subsidiaries of 

National Power & Light Company, j 

(a) Birmingham Electric Company, organized under 

the laws of Alabama in 1924 and having its principal office 
and place of business in Birmingham, Alabamaj has for 
many years conducted and still conducts an electric utility 
business by means of a distribution system located solely 
within the State of Alabama. Except during emergencies, 
the Company purchases in the State of Alabama its entire 
requirements of electric energy from Alabama Po\^er Com¬ 
pany, a non-associate electric utility company. The aggre¬ 
gate sales of electric energy by Birmingham Electric Com- 
panv for the year 1934 were approximately 190,000,000 
kilowatt hours, and its electric operating revenues [were ap¬ 
proximately $4,000,000. The Company also conducts a 
steam heating service and a transportation service solely 
within the State of Alabama. The aggregate operating 
revenues of the Company, including the revenues rrom its 
electric utility business and its steam heating and trans¬ 
portation services, were approximately $5,900,000 for the 
vear 1934. I 

or 

(b) Carolina Power & Light Company, organized under 
the laws of North Carolina in 1926 and having iti princi¬ 
pal office and place of business at Raleigh, Nortjh Caro¬ 
lina, has since its organization conducted and still cjonducts 
an electric utility business by means of generating plants, 
transmission lines and distribution systems located within 
the states of North Carolina and South Carolina. Certain 
of the Company’s transmission lines cross the North Caro¬ 
lina-South Carolina state boundary and substantial 
amounts of energy generated by the Company or obtained 
through purchase from, or interchange with, non-associate 

electric utility companies are transferred across said 

241 boundary over such lines for distribution to custom¬ 
ers of the Company. Other transmission lines of the 

Company extend to the North Carolina-Tennessee bound¬ 
ary, where they are interconnected with transmission lines 
of Tennessee Public Service Company, an associate elec¬ 
tric utility company and, through such company, w}th Ap¬ 
palachian Electric Power Company (a subsidiary com¬ 
pany of American Gas and Electric Company), and also 
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with other electric utility companies. Still other trans¬ 
mission linesl of the Company extend to different points on 
the North Carolina-Virginia boundary, where they are in¬ 
terconnected with the transmission lines of said Appalach¬ 
ian Electric Power Company and with the transmission 
line of Koanoke River Power Company, an associate com¬ 
pany. While the Company’s principal business is the sale 
of electric energy at retail and at wholesale in the States 
of North Carolina and South Carolina, the Company sells 
a substantial amount of energy at wholesale to the said 
Tennessee Public Service Company, at the Tennessee 
boundary, and sells and interchanges substantial amounts 
of surplus energy, when available, with said Appalachian 
Electric Power Company at the Virginia boundary and 
also with the latter company and with other electric utility 
companies at the Tennessee boundary. Electric energy at 
times is delivered by the Company to the transmission 
line of said Roanoke River Power Company at one point 
on the North Carolina-Virginia boundary and is trans¬ 
mitted by the Roanoke River Power Company and re¬ 
delivered to the Company at another point of intercon¬ 
nection on the North Carolina-Virginia boundarv. 

The division of the Company’s electric business be¬ 
tween the States of South Carolina and North Carolina, 
and the extent of its sales and interchanges at the North 
Carolina-Tennessee and the North Carolina-Virginia state 
boundaries in 1934 are indicated by the following relations: 
Electric generating capacity installed and available under 
contract , South Carolina, 22%, North Carolina, 78% ; 
242 Electric energy generated and purchased , South 
Carolina 15%, North Carolina 65%, state boundaries 
20%; Electric energy sales , South Carolina 8%, North 
Carolina 46%, state boundaries, 46%; Electric revenue , 
South Carolina 18%, North Carolina 72%, state boundaries 
10%; Electric customers , South Carolina, 22%, North 
Carolina 78%. 

The aggregate sales of electric energy by the Company 
in the year 1934 were approximately 73,000,000 kilowatt 
hours in the State of South Carolina; approximately 427,- 
000,000 kilowatt hours in the State of North Carolina; and 
approximately 431,000,000 kilowatt hours (largely surplus 

) in North Carolina-Tennessee and 
North Carolina-Virginia deliveries. The Company’s ag- 
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gregate deliveries of electric energy in 1934 fr^m inter- 
state transmission lines at wholesale for resale, atjor across 
state boundaries or pursuant to interchange or either con¬ 
tracts under which deliveries are made in states other than 
North Carolina or South Carolina, were approximately 
458,000,000 kilowatt hours (including large amounts of sur¬ 
plus and exchanged power and including the sale^ of 431,- 
000,000 kilowatt hours referred to above) and the aggre¬ 
gate revenues therefrom were approximately $8$5,000 or 
approximately 9.5% of the Company’s aggregate electric 
operating revenues of approximately $9,300,000 1 in 1934. 
The Company also transferred for its own accoupt across 
the North Carolina-South Carolina boundary approximately 
109,000,000 kilowatt hours, including approximately 9,- 
000,000 kilowatt hours which are a part of the above 458,- 
000,000 kilowatt hours delivered outside of North' Carolina 
and South Carolina. The Company also renders transporta¬ 
tion service in two cities in North Carolina and owns substan- 
t ially all the capital stock of a non-utility subsidiary company 
which owns certain real estate and other property. The 
Company’s aggregate operating revenues in the year 1934, 
including its revenues from its electric business} and its 
transportation service, were approximately $9,600,000. 

(c) ITolston River Electric Company, organized 
243 under the laws of Tennessee in 1924 and having its 
principal office and place of business in Kpoxville, 
Tennessee, has throughout its history conducted, pid still 
conducts, an electric utility business bv means of tlansmis- 
sion lines and distribution systems located solely within 
the State of Tennessee. The Company purchases its entire 
requirements of electric energy in Tennessee from Tennes¬ 
see Public Service Company, an associate electrij^ utility 
company, but not at an interstate transmission ivoltage. 
The aggregate sales of electric energy by the Company for 
the year 1934 were approximately 1,200,000 kilowatt hours 
and its electric operating revenues for said year ^ere ap¬ 
proximately $44,000. | 

(d) Houston Light & Power Company, organized under 
the laws of Texas in 1906, and having its principal office 
and place of business at Houston, Texas, has for many 
years conducted and still conducts an electric utility busi¬ 
ness by means of generating plants, transmission litnes and 
distribution systems located, and operations carried on, 

i 
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solely within the State of Texas. The aggregate sales of 
electric energy by the Company for the year 1934 were ap¬ 
proximately 420,000,000 kilowatt hours, and its electric op¬ 
erating revenues therefrom were approximately $8,400,000. 

(e) Memphis Power & Light Company, organized under 
the laws of New Jersey in 1922 with its principal office and 
place of business at Memphis, Tennessee, has for many 
years conducted and still conducts an electric utility busi¬ 
ness by means of a generating plant, transmission lines and 
distribution systems located solelv within the State of 
Tennessee and a e:as utilitv business bv means of a manu- 

c? * * 

factured gas plant and a system for the distribution of 

manufactured and/or natural gas also located solely within 

the State of Tennessee. The Company’s transmission lines 

extend to the Tennessee-Arkansas boundarv and are there 

* 

used for the purpose of supplying stand-by service 
244 for a small community served bv another electric 
utility company in Arkansas and for interchanging 
electric energy by and with other electric utility companies 
having properties outside the State of Tennessee. Said 
lines also extend to the Tennessee-Mississippi boundary, 
where the Company sells electric energy to another electric 
utility company. 

The Company, in the year 1934, sold to consumers in 
the State of Tennessee approximately 162,000,000 kilowatt 
hours, and the revenues therefrom were approximately 
$4,200,000. The aggregate sales of electric energy over the 
Company’s transmission lines extending to Tennessee- 
Arkansas and Tennessee-Mississippi boundaries were ap¬ 
proximately 990,000 kilowatt hours in the calendar year 1934 
and the revenues therefrom were approximately $15,000. 
The Company has a contract entitling it to receive stand¬ 
by service over said line extending to the Tennessee-Ark¬ 
ansas boundary, but in the year 1934 did not actually pur¬ 
chase any energy under such contract. The Company also 
transferred over its own lines in Tennessee energv received 
by it at a state boundary for delivery at another point or 
points at a state boundary for the account of the company 
from which such energy was received. The amount of elec¬ 
tric energy so transferred in the calendar year 1934 was 
approximately 22,000,000 kilowatt hours. 

The aggregate operating revenues of the Company, in¬ 
cluding the revenues from the gas and electric businesses 
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done by the Company, were approximately $6,400^000 for 
the year 1934. 

(f) Roanoke River Power Company, organized under the 
laws of Virginia in 1925 and having its principal oijfice and 
place of business at Richmond, Virginia, owns ad unde¬ 
veloped hydro-electric site and lands adjacent thereto 
located in the States of Virginia and North Carolina. The 
Company also owns an electric transmission line located 

solely in Virginia and used for the purpose of trans- 
245 ferring energy through Virginia between twc|> points 

on the Virginia-North Carolina boundary for the 
account of Carolina Power & Light Company, ail asso¬ 
ciate electric utility company, the aggregate amount of 
electric energy so transferred during the year 19$4 hav¬ 
ing been approximately 78,000,000 kilowatt hour$. Roa¬ 
noke River Power Company neither buys nor sells electric 
energy and has no other electric business than the owner- 
ship and operation of said transmission line. j 

(g) Tennessee Public Service Company, organised un¬ 
der the laws of Maine in 1925 and having its principal 
office and place of business at Knoxville, Tennessee, has 
throughout its history conducted, and still conducts, an 
electric utility business by means of generating stations, 
transmission lines and distribution systems located solely 
within the State of Tennessee. Certain of said transmis¬ 
sion lines extend to the Tennessee-North Carolina 'bound¬ 
ary, where they interconnect with transmission lines owned 
and maintained by the Carolina Power & Light Company, 
an associate electric utility company. The Company pur¬ 
chases substantially all of its requirements of Electric 
energy from Carolina Power & Light Company by means 
of such interconnections. All of the electric energy ^o pur¬ 
chased and generated by the Company is distributed at 
retail in Tennessee bv the Company and bv Holstoh River 
Electric Company, an associate electric utility company 
which purchases from it a small amount of electric energy. 
From time to time, the Company transmits over itjs own 
lines large amounts of electric energy between such points 
of interconnection with Carolina Power & Light Cotnpany 
and points of interconnection with the lines of othep elec¬ 
tric utility companies in Tennessee. The aggregate sales 
of electric energy by the Company for the year 193^ were 
approximately 85,000,000 kilowatt hours, and its ejectric 
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operating revenues were approximately $2,200,000. The 
Company also conducts a transportation service solely with¬ 
in the State of Tennessee. The aggregate operating 

246 revenues of the Company, including the revenues 
from its electric utility service and its transporta¬ 
tion service, were approximately $2,800,000 for the year 
1934. 

(h) West Tennessee Power & Light Company, organ¬ 
ized under the laws of the State of Florida in 1928 and 
having its principal office and place of business in Jack- 
son, Tennessee, has for many years conducted, and still 
conducts, an electric utility business by means of gener¬ 
ating plants, transmission lines and distribution systems, 
and a natural gas utility business by means of gas distribu¬ 
tion systems and a stand-by gas plant, all of its property 
being located, and all of its operations conducted, solely 
within the State of Tennessee. The Company purchases 
in Tennessee approximately 65% of its electric energy from 
Memphis Power & Light Company, an associate electric 
utility company. The aggregate sales of electric energy 
by the Company for the year 1934 were approximately 
13,600,000 kilowatt hours and its electric operating reve¬ 
nues were approximately $530,000. The Company also con¬ 
ducts a transportation service and renders water service 
and ice service solely within the State of Tennessee. The 
aggregate operating revenues of the Company, including 
the revenues from its electric and gas utility service and 
water transportation and ice businesses, were approxi¬ 
mately $760,000 for the year 1934. 

National Power & Light Company also owns 129,720 
shares of the $6 Preferred Stock and 2,91S,0S2 shares of 
the Common Stock (constituting more than 99 per centum 
of the outstanding voting securities thereof) of: 

(i) Lehigh Power Securities Corporation, a corporation 
organized and existing under the laws of Delaware which 
owns directly or indirectly all or substantially all of the 
common stock of the following electric and gas utility com¬ 
panies which are conducting, and for several years last 
past have conducted, an electric or gas utility business in 

Pennsylvania as hereinafter described. 

247 (i)(l) Lehigh Valley Transit Company, organized 
under the laws of the State of Pennsylvania in 1905 

and with its principal office and place of business in Allen- 
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town, Pennsylvania, lias for many years rendered aid still 
renders transportation service in various communities in 
the State of Pennsylvania, such transportation service con¬ 
stituting its principal business. This Company also owns 
a steam-electric generating station which has been oper¬ 
ated from time to time as stand-by equipment, as Well as 
certain electric distribution lines, all located solely fwithin 
the State of Pennsvlvania, over which it distributes electric 
energy for its own uses and for deliverv to Pennsvlvania 
Power & Light Company, an associate electric utility com¬ 
pany. | 

Lehigh Valley Transit Company also owns all of sub¬ 
stantially all of the capital stock of Easton Consolidated 
Electric Company, a New Jersey corporation which in turn 
owns, among other securities, all the capital stock cjf The 
Edison Illuminating Company of Easton, which ii} 1900 
leased its electric distribution systems in and adjacent to 
the City of Easton, Pennsylvania, to the Metropolitan Edi¬ 
son Company under an agreement terminating in 1999. 

Lehigh Valley Transit Company also owns all oi: sub¬ 
stantially all the capital stock of certain subsidiary^ com¬ 
panies owning and operating motor buses and amusement 
park, toll bridge, and other properties located and operated 
solely in Pennsylvania, except for certain incidental bus 
service across the Pennsylvania-New Jersey boundary (the 
aggregate revenues from which were approximately $t4,000 
in 1934), and one tract of land located in New Jersey. The 
aggregate operating revenues of Lehigh Valley Transit 
Company and all of its subsidiary companies in th0 year 
1934 were approximately $2,400,000. j 

On October 30, 1935, Lehigh Valley Transit Coigpany 
and Easton Transit Company, one of its subsidiaries 
248 owning facilities for transportation service, filed 
petitions in a proceeding in the United States; Dis¬ 
trict Court for the Eastern District of Pennsvlvania for 
reorganization under Section 77B of the Bankruptcy Act 
as amended for the purpose of extending certain matpring 
obligations. Said proceedings are still pending id said 
Court and neither of said companies has received aj final 
discharge. j 

(i)(2) Pennsylvania Power & Light Company, orgadized 
under the laws of Pennsylvania in 1920 and with its iprin- 

14—6655a I 
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cipal office and place of business at Allentown, Pennsyl¬ 
vania, lias for many years conducted and still conducts 
an electric utility business by means of generating plants, 
transmission lines and distribution systems located solely 
within Pennsylvania and a gas utility business by means 
of manufactured gas plants and systems for the transmis¬ 
sion and distribution of manufactured and/or natural gas, 
such plants and systems being located solely within Penn¬ 
sylvania. One of the Company’s transmission lines ex¬ 
tends to the Pennsvlvania-Xew Jersev boundary and is 
used for the purpose of interchanging electric energy with 
a non-associate electric utility company having properties 
in the State of New Jersev. 

The aggregate deliveries and receipts of electric energy 
between the Company and said non-associate electric utility 
company having properties in the State of New Jersey 
were, respectively, approximately 26,000,000 kilowatt hours 
and 18,000,000 kilowatt hours in the year 1934. The Com¬ 
pany also purchased in the year 1934 at the Pennsylvania- 
New York boundary, for an isolated distribution system 
in Pennsylvania approximately 13,000 kilowatt hours, the 
aggregate revenues from the sale of which in that year were 
$540. The Company made no other interstate purchases 
or sales. In 1935, the Company extended its lines to this 
particular community and the state boundary purchase was 
discontinued. The aggregate sales of electric energv bv 
the Company in Pennsylvania were approximately 
249 1,300,000,000 kilowatt hours in the year 1934 and its 

aggregate electric operating revenues were approxi¬ 
mately $31,600,000. 

The Company has also carried on for a number of years, 
and still carries on, the business of rendering steam heat¬ 
ing service in two communities in Pennsylvania. Its aggre¬ 
gate operating revenues, including the revenues from its 
electric, gas and steam heating businesses, were approxi¬ 
mately $34,000,000 for the year 1934. 

Pennsylvania Power & Light Company also owns all, or 
substantially all, of the outstanding voting securities of, 
and controls, the operations of, the following companies, 
all the properties of which are located, and all the opera¬ 
tions of which are conducted, solelv within Pennsvlvania: 
(1) Lehighton Electric Light and Power Company, a Penn¬ 
sylvania corporation which carries on an electric utility 
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business by means of a distribution system; (21) North 

Branch Development Company, a Pennsylvania Corpora¬ 
tion which carries on a natural gas production business by 
means of wells and other production facilities ^nd (3) 
Susquehanna Gas Company, a Pennsylvania corporation 
which owns certain natural gas transmission lilies and 
which transmits natural gas from North Branch develop¬ 
ment Company to Pennsylvania Power & Light Company. 
Pennsylvania Power & Light Company also owns 50 per 
centum of the capital stock of Stanton Operating Cbmpany, 
which is employed by Pennsylvania Power & Light Com¬ 
pany and The Scranton Electric Company to furpish the 
labor and materials required in the operation of in elec¬ 
tric generating plant near Pittston, Pennsylvania, approxi¬ 
mately one-half of which is owned by Pennsylvania Power 
& Light Company itself. Pennsylvania Power Light 
Company likewise owns directly and indirectly approxi¬ 
mately 27 per centum of the capital stock of Conestoga 
Transmission Company, a Pennsylvania corporation which 
owns a transmission line, located solely within 
250 Pennsylvania, held and operated by Pennsylvania 
Power & Light Company under the provisions of a 
999-year lease. | 

W 

Pennsylvania Power & Light Company also owns all 
or substantially all of the capital stock of certain subsid¬ 
iary companies rendering water and other services^ hold¬ 
ing land and carrying on certain other businesses solely 
in Pennsylvania, except for certain relatively small par¬ 
cels of land held in New Jersey adjacent to Pennsylvania. 

National Power & Light Company also owns all qr sub¬ 
stantial^ all of the stock of South Texas Utilities! Com- 
•/ 

pany, a Texas company, which conducts a water ahd ice 
service solely within the State of Texas. The operating 
revenues of said Company in 1934 were approximately 

$ 86 , 000 . ! 

The statements of earnings, sales and operations j made 
for the year 1934 for the companies referred to in this Ex¬ 
hibit are for the last calendar year for which such state¬ 
ments are available, and typical in their relationships to 
usual operations. Except as herein noted, similar (state¬ 
ments for 1935 would not show substantial variationj 

The above named direct and indirect subsidiaries of 
National Power & Light Company do not include certain 

i 
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minor companies holding land or conducting other busi¬ 
nesses or “name-saving” companies or subsidiary com¬ 
panies now in the process of dissolution or other “shell” 
subsidiary companies, the corporate existence of which has 
been continued because of franchise problems, mortgage 
provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiaries of National 
Power & Light Company herein described to that Company 
and to one another. 


(Here follows 1 photo, folio 251.) 



• 50% OWNED BY PENNSYLVANIA POWER O LIGHT COMPANY: 

REMAIN INC 50% OWNED BY THE SCRANTON ELECTRIC COMPANY 
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252 Exhibit V. | 

Properties of, and Business Done by, Subsidiaries bf Amer¬ 
ican Gas and Electric Company. j 

(a) Atlantic City Electric Company, organized rjnder the 

laws of New Jersey in 1924 with its principal ojftce and 
place of business at Atlantic Citv, New Jersey, hasisince its 
organization conducted and still conducts an electric utility 
business by means of generating plants, transmission lines 
and distribution systems located solely within tljie State 
of New Jersey. The aggregate sales of electric energy by 
the Company in the year 1934, were approximately 165,- 
000,000 kilowatt hours, and the operating revenues there¬ 
from were approximately $6,450,000. The Company also 
has carried on for a number of years and still carries on 
the business of furnishing heating service in the city of 
Atlantic City, New Jersey. The aggregate operating rev¬ 
enues of the Company, including the revenues from jits elec¬ 
tric business and heating service, were approximately 
$6,550,000 for the year 1934. ! 

The Company owns 50 per centum of the capital stock 
of the Deepwater Operating Company and 50 per centum 
of the capital stock of South Pennsgrove Realty Company. 
The Deepwater Operating Company owns no utility assets 
and is engaged solely in the operation of the electric gen¬ 
erating plant at Deepwater, near Pennsgrove, New:Jersey, 
approximately one-half of which is owned by the Atlantic 
City Electric Company. Deepwater Operating Company 
sells steam at the wall of said electric generating pl^nt and 
electric energy at the plant substation to one industrial 
plant for use wholly within the State of New Jersey and 
furnishes electric energy to the Atlantic City Electric Com¬ 
pany and to Deepwater Light and Power Company ^ a non¬ 
associate electric utility company which owns the other half 
of the said electric generating plant. The' South 

253 Pennsgrove Realty Company holds presently idle 
land adjacent to the Deepwater generating pl^nt. 

(b) Indiana General Service Company, organized under 
the laws of Indiana in 1913 and with its registered °^ e 
at Alexandria, Indiana and its principal place of business 
at Marion, Indiana, has for many years conducted ahd still 
conducts an electric utility business by means of generat- 


i 

i 
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ing plants, transmission lines and distribution systems 
located solely within the state of Indiana. The Company, 
in the year 1934, generated with its own facilities, and pur¬ 
chased from sources within the state of Indiana, approxi¬ 
mately 146,000,000 kilowatt hours of electric energy, all for 
sale to consumers in the state of Indiana, and the operating 
revenues therefrom were approximately $2,900,000. The 
Company also has carried on for a number of years, and 
still carries on, the business of furnishing steam or hot 
water heating service in various communities within the 
state of Indiana. The aggregate operating revenues of the 
Company, including the revenues from heating service, 
were approximately $3,075,000, for the year 1934. 

(c) Indiana & Michigan Electric Company, organized 
under the laws of Indiana in 1925 and with its principal 
office and place of business at South Bend, Indiana, has 
since its organization conducted, and still conducts, an elec¬ 
tric utility business by means of generating plants, trans¬ 
mission lines and distribution svstems located within the 
States of Indiana and Michigan. The Company owns cer¬ 
tain transmission lines which cross the Indiana-Michigan 
boundary. Substantial amounts of electric energv are trans- 
mittcd by the Company across such state boundary and 
are ultimately sold to retail customers of the Company or 
at wholesale. The Company also has certain transmission 
lines extending to the Indiana-Ohio boundary, which are 
used for the purpose of exchanging electric energy 
254 with and receiving electric energy from an associate 
electric utility company having properties outside the 
State of Indiana. 

The division of the Company’s electric business between 
the States of Indiana and Michigan in 1934 is indicated by 
the following relations: Electric Generating Capacity: In¬ 
diana, 90%; Michigan, 10%. Electric Energy Generated 
and Purchased: Indiana, 19%; Michigan, 7%; at state 
boundaries from other states, 74%. Electric Energy Sales: 
Indiana, 86%: Michigan, 12%; at state boundaries 2%. 
Electric Revenue: Indiana, 77%; Michigan, 22%; at state 
boundaries, 1%. Customers: Indiana, 70% ; Michigan, 30% 
except two customers at state boundaries. The aggregate 
sales of electric energy by the Company in the year 1934 
were approximately 389,000,000 kilowatt-hours in the State 
of Indiana, !with revenues therefrom of approximately 


I 


JAMES M. LANDIS ET AL. j 215 

• | 

I 

$4,900,000; approximately 57,000,000 kilowatt-houi:s in the 
State of Michigan, with revenues therefrom of approxi¬ 
mately $1,450,000; and approximately 8,242,000 kilowatt- 
hours at state boundaries, with revenues therefroifn of ap¬ 
proximately $60,000. The Company in 1934 transferred to 
or across state boundaries for its own account or [for sale 
at wholesale approximately 60,000,000 kilowatt-hours. It 
sold at or across state boundaries at wholesale fcir resale 
8,242,000 kilowatt-hours (practically all of which was deliv¬ 
ered to non-associate companies), or less than 2% of the 
total number of kilowatt-hours which it sold in that vear. 

i * 

(d) The Ohio Power Company, organized under fhe laws 
of Ohio in 1907, with its principal office and place of busi¬ 
ness at Canton, Ohio, has since its organization conducted 
and still conducts an electric utility business by njeans of 
generating plants, transmission lines and distribution sys¬ 
tems in Ohio and one generating station located! on the 
West Virginia side of the Ohio River, which statioij is con¬ 
nected to the Company’s transmission lines in Ohio. 
255 Substantial amounts of electric energy ar<| trans¬ 
mitted by the Company from its West Virginia gen¬ 
erating station, for itself and for account of others^ across 
the Ohio-West Virginia boundary and are ultimately deliv¬ 
ered to others or sold to retail or wholesale customers of 
the Company. The Company also has certain transmission 
lines extending to the Ohio-Indiana boundary, to thje Ohio- 
Kentucky boundary, and to the Ohio-West Virginia boun¬ 
dary, which are used for the purpose of selling electric 
energy to, exchanging electric energy with and receiving 
electric energy from, associate electric utility companies 
having properties outside the State of Ohio. j 

The division of the Company’s electric business between 
the states of Ohio and West Virginia in 1934 is indicated 
by the following relations: Electric Generating Capacity , 
Ohio, 76%; West Virginia, 24%. Electric Energy Gen¬ 
erated and Purchased, Ohio 69%; West Virginia, 23%; at 
state boundaries, 8%. Electric Energy Sales, Ohio^ 49%; 
West Virginia, 5%; in West Virginia for customers in 
Ohio, 19%; at state boundaries, 27%. Electric Revenue, 
Ohio, 84%; West Virginia, 5%; in West Virginia for cus¬ 
tomers in Ohio, 7%; at state boundaries, 4%. Customers , 
Ohio, approximately 215,000 customers; West Virginia or 
at state boundaries, 5 customers. The aggregate s^les of 
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electric energy by the Company in the year 1934 were ap¬ 
proximately 887,000,000 kilowatt-hours in the State of Ohio, 
with revenues therefrom of approximately $16,400,000; ap¬ 
proximately 98,000,000 kilowatt-hours in the State of West 
Virginia, with revenues therefrom of approximately 
$800,000; approximately 340,000,000 kilowatt-hours in West 
Virginia for customers in Ohio with revenues therefrom of 
approximately $1,460,000; and approximately 490,000,000 
kilowatt-hours at state boundaries with revenues therefrom 
of approximately $890,000. The Company in 1934 trans¬ 
ferred to or across state boundaries for its own account, 
for the account of others or for sale to others approx- 
256 imatelv 838,000,000 kilowatt hours. Of this amount 
it sold at or across state lines at wholesale for resale 
approximately 490,000,000 kilowatt hours, all of which was 
delivered to associate companies, and transmitted across 
state boundaries for the account of others approximately 
340,000,000 kilowatt hours. The balance of the electric 
energy transmitted by the Company to or across state 
boundaries was sold to retail customers of the Company. 
The Company also conducts a steam heating business in 

several communities and a water service in one communitv 

•• 

in the State of Ohio. The aggregate operating revenues of 
the Company, including revenues from its electric business, 
and from its heating and water service, were approximately 
$19,700,000 for the year 1934. 

The Company owns 50 per centum of the capital stock 
of Windsor Power House Coal Company and 50 per centum 
of the capital stock of Beech Bottom Power Company, Inc. 
Beech Bottom Power Company, Inc. owns no utility assets 
and is engaged solely in the operation of an electric gen¬ 
erating plant at Power, West Virginia, approximately one- 
half of which is owned by The Ohio Power Company. Beech 
Bottom Power Company, Inc., furnishes electric energy to 
The Ohio Power Company at the said electric generating 
plant. Such electric energy is either delivered to others at 
the said electric generating plant, for distribution or use 
in West Virginia and in Ohio, or transmitted bv The Ohio 
Power Company from West Virginia into Ohio for distribu¬ 
tion. Beech Bottom Power Company, Inc., also furnishes 
energy to the West Penn Power Company, a non-associate 
electric utility company which owns the other half of said 
electric generating plant. The Windsor Power House Coal 
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Company owns all the capital stock of Windsor Cokl Com¬ 
pany. The Windsor Power House Coal Company land the 
Windsor Coal Company own and/or operate a “captive” 
coal mine at Power, West Virginia, which furnishes fuel 
to the adjacent electric generating plant. i 

257 (e) The Scranton Electric Company, organized 

under the laws of Pennsylvania in 1928 with its prin¬ 
cipal office and place of business at Scranton, Pennsylvania, 
has since its organization conducted and still conducts an 
electric utility business by means of generating plants, 
transmission lines and distribution systems locatecj solely 
within the State of Pennsylvania. The aggregate ^ales of 
electric energy by the Company for the year 19^4 were 
approximately 227,000,000 kilowatt-hours, and the operat¬ 
ing revenues therefrom were approximately $5,750,0Q0. The 
Company also has carried on for a number of yegrs and 
still carries on the business of furnishing steam Seating 
service in the city of Scranton, Pennsylvania. The aggre¬ 
gate operating revenues of the Company, including rev¬ 
enues from its electric business and heating service, were 
approximately $6,175,000 for the year 1934. j 

The Company owns fifty per cent, of the capital stock 
of Stanton Operating Company, which company owns no 
utility assets and is employed by The Scranton Electric 
Company and Pennsylvania Power & Light Company to 
furnish the labor and materials required in the operation 
of an electric generating plant near Pittston, Pennsylvania, 
approximately one-half of which is owned by The Scranton 
Electric Company. Stanton Operating Company furnishes 
electric energy to The Scranton Electric Company gnd to 
the Pennsylvania Power & Light Company, an electric 
utility company, which owns the other half of said electric 
generating plant. ! 

(f) Wheeling Electric Company, organized und^r the 
laws of West Virginia in 1905 with its principal office and 
place of business at Wheeling, West Virginia, has sijice its 
organization conducted and still conducts an electric utility 
business by means of a generating plant, transmission lines 
and distribution systems located within the States of West 
Virginia and Ohio. The Company owns certain transmis¬ 
sion lines in West Virginia which extend to the! West 

258 Virginia-Ohio boundary, and owns distributioij lines 
which cross the West Virginia-Ohio boundary! The 
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aggregate sales of electric energy by the Company in West 
Virginia and Ohio in 1934 were approximately 73,000,000 
kilowatt-hours in the case of West Virginia, with operating 
revenues therefrom of approximately $2,000,000, and ap¬ 
proximately 8,000,000 kilowatt-hours in the case of Ohio, 
with operating revenues therefrom of approximately 
$300,000. All of the electric energy sold by the Company 
in Ohio was generated by the Company or by The Ohio 
Power Company in West Virginia and transmitted to Ohio 
by the Company or by The Ohio Power Company for the 
account of the Company. 

(g) Appalachian Electric Power Company, organized 
under the laws of Virginia in 1926 and having its principal 
office and place of business at Roanoke, Virginia, has since 
its organization conducted and still conducts an electric 
utility business by means of generating plants, transmis¬ 
sion lines and distribution svstems located within the states 
of Virginia and West Virginia and, since the end of 1934, 
a short length of transmission line in the state of Tennessee. 
The Company owns certain transmission lines which cross 
the Virginia-West Virginia boundary and another trans¬ 
mission line which crosses the Virginia-Tennessee boun¬ 
dary. Substantial amounts of electric energy are trans- 
mitted by the Company across such state boundaries and 
are ultimately sold to retail customers of the Company or 
at wholesale. 

The Company also has transmission lines extending to 
the West Virginia-Ohio boundary, to the West Virginia- 
Kentuckv boundary, to the Virginia-Kentuckv boundary 

• * / * v • 

and to the Virginia-North Carolina boundary, which are 
used for the purpose of selling electric energy to, exchang¬ 
ing electric energy with and receiving electric energy from 
associate electric utility companies and Carolina Power & 
Light Company, an electric utility company having 
259 properties outside the states of Virginia and West 
Virginia. 

The division of the Company ? s electric business between 
the states of Virginia and West Virginia in 1934 is indi¬ 
cated by the following relations: Electric Generating Ca¬ 
pacity: West Virginia, 61%; Virginia, 39%; Electric 
Energy Generated and Purchased: West Virginia, 45%; 
Virginia, 26-; at state boundaries, 29%; Electric Energy 
Sales: West Virginia, 58%; Virginia, 19%; at state boun- 
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daries, 23%; Electric Revenue: West Virginia, 6^%; Vir¬ 
ginia, 25%; at state boundaries, 7%; Customers: West 
Virginia, 62%; Virginia, 38%, except two customers at 
state boundaries. ! 

The aggregate sales of electric energy by the (fompany 
in the calendar year 1934 were approximately 810,000,000 
kilowatt hours in the State of West Virginia, with Revenues 
therefrom of approximately $12,100,000; approximately 
250,000,000 kilowatt hours in the state of Virginia, with 
revenues therefrom of approximately $4,400,000; land ap¬ 
proximately 334,000,000 kilowatt hours at state boundaries, 
with revenues therefrom of approximately $1,100,000. The 
Company transferred to or across state boundaries for its 
own account or for sale to others in 1934 approximately 
972,000,000 kilowatt hours. Of this amount it sold at or 
across state lines at wholesale for resale approximately 
334,000,000 kilowatt hours, all of which was delivered to 
associate companies. Of this amount, it also delivered to 
Carolina Power & Light Company itself at the Virginia- 
Xortli Carolina boundary or to Tennessee Public Service 
Company at Kingsport, Tennessee, for the account of said 
Carolina Power & Light Company, approximately 16,- 
000,000 kilowatt hours of electric energy. In 1035 the 
Company made sales of electric energy within thje State 
of Tennessee, which, in 1934, were made as, and ar<fe shown 
herein as, sales at a state boundary, and in th^t year 
amounted to approximately 30,000,000 kilowatt houps, with 
revenues therefrom of approximately $75,000^ 

260 Appalachian Electric Power Company ownjs all of 
the capital stock and all of the bonds of the following 
electric utility companies which are conducting, hnd for 
several years last past have conducted electric utility busi¬ 
nesses in the states hereinafter mentioned as hereinafter 
described: i 

_____ _ i 

(g) (1) Kentucky and West Virginia Power Company, 
Inc., organized under the laws of Kentucky in 1919 and with 
its principal office and place of business at Ashland, Ken¬ 
tucky, has for many years conducted and still conducts an 
electric utility business by means of generating plants, 
transmission lines and distribution systems located solely 
within the State of Kentucky. Certain of the Coippany’s 
transmission lines extend to the Kentucky-Virginia jbound- 
ary, to the Kentucky-West Virginia boundary and to the 
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Kentucky-Ohio boundary, and arc used for the purpose of 
exchanging electric energy with and receiving electric en¬ 
ergy from associate electric utility companies having prop¬ 
erties outside the State of Kentuckv. 

The Company, in the year 1934, generated with its own 
facilities approximately 3S,000,000 kilowatt-hours and pur¬ 
chased approximately 13S,000,000 kilowatt-hours generated 
outside the State of Kentucky, all for sale to consumers in 
the State of Kentucky. The operating revenues from such 
electric energy sales were approximately $2,700,000, and the 
amount paid for energy purchased from sources outside the 
State of Kentucky, in 1934, was approximately $S70,000. 
The Company in 1934 delivered approximately 6,000,000 
kilowatt hours of electric energy to associate companies 
for resale in states other than Kentuckv. 

(g) (2) Kingsport Utilities, Incorporated, organized 
under the laws of Virginia in 1917 and with its principal 
office and place of business at Kingsport, Tennessee, has 
since its organization conducted and still conducts an 
261 electric utility business by means of a generating 
plant, transmission lines and distribution systems 
located solely within the State of Tennessee. One of the 
Company’s distribution lines extends to the Tennessec- 
Virginia boundary, at which point electric energy is sold to 
an associate glectric utility company having properties out¬ 
side the State of Tennessee. In the year 1934 such sales 
aggregated approximately 2,000 kilowatt-hours, with rev¬ 
enues therefrom of less than $100. 

The Company in the year 1934 purchased approximately 
31,500,000 kilowatt-hours generated outside of the State of 
Tennessee, all (except a negligible amount to Virginia) for 
sale to consumers in the State of Tennessee, and the operat¬ 
ing revenues therefrom were approximately $430,000, and 
the net amount paid for energy purchased from sources 
outside the State of Tennessee in 1934 was approximately 
$75,000. 

Appalachian Electric Power Company also owns all of 
the capital stock of the West Virginia Power Company, 
a corporation organized under the laws of West Virginia 
in 1912 which owns certain real estate and rights and has 
made sundry investigations, etc. in connection with pro¬ 
posed hydro-electric developments on the Kanawha River 
in the State of West Virginia, and all the capital stock of 





JAMES M. LANDIS ET AL. 


I 

I 


221 


tlie Radford Limestone Company, organized under ^he laws 
of Virginia in 1930, wdiich operates on a commercial basis 
a stone quarry near Radford, Virginia, owned by jthe Ap¬ 
palachian Electric Power Company as part of a proposed 
hydro-electric development. | 

American Gas and Electric Company also owns ajll of the 
outstanding stock of the following companies: 

Twin Branch Railroad Company, a corporation organized 
under the laws of Indiana in 1925 which has for many 
years conducted and still conducts a railroad service in 
the vicinity of Michawaka, Indiana. The operat- 
262 ing revenues of said Company, in 1934, were approxi¬ 
mately $12,000. | 

St. Joseph Heating Company, a corporation organized 
under the laws of Indiana in 1912, which for many years 
conducted and still conducts a steam heating service in the 
city of South Bend, Indiana. The operating revenues of 
said Company, in 1934, were approximately $100,0(j)0. 

Southern Ohio Public Service Company, a corporation 
organized under the laws of Ohio in 1925, which foil* many 
years has owned and now owns an electric generating plant 
in the city of Zanesville, Ohio, the entire output of which 
is sold at wholesale in Ohio to The Ohio Power Cofiipany, 
an associate company. The gross operating revenue of 
said Company in the year 1934 was less than $12,000. 

The Kanawha Valley Power Company, a corporation 
organized under the laws of West Virginia in 1931 which 
operates electric generating plants in West Virginia and 
sells the entire output of electric energy from such plants 
to Appalachian Electric Power Company, an associate 
company. | 

American Gas and Electric Company also owns fifty 
per cent, of the stock of the West Pittston-Exeter Railroad 
Company, a corporation organized under the laws off Penn¬ 
sylvania in 1925, which has for many years conducted and 
still conducts a railroad service in the vicinity of Pittston, 
Pennsylvania. The operating revenues of said Company, 
in 1934, were approximately $64,000. 

The statements of earnings, sales and operations made 
for the year 1934 for the companies referred to in this Ex¬ 
hibit are for the last calendar year for which such state¬ 
ments are available, and are typical in their relationships 
to usual operations. Except as herein noted, similar state- 
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ments for 1935 would not show substantial variation. 

The above named direct and indirect subsidiaries 
of American Gas and Electric Company do not in¬ 
clude certain minor subsidiary companies holding land or 
conducting other businesses, or subsidiary companies now 
in the process of dissolution or other “shell” subsidiary 
companies, the corporate existence of which has been con¬ 
tinued because of mortgage provisions, etc. 

The corporate chart set forth on the next following page 
shows the relationships of the subsidiary companies of 
American Gas and Electric Company herein described to 
that Company and to one another. 
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(Here follows 1 photo, folio 264.) 
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265 Exhibit VI. 

i 

Statement of Capitalization of Holding Company defend¬ 
ants (Other Than Defendant Electric Bond anc Share 
Company) and the Voting Stock Ownership of Defend¬ 
ant Bond and Share in Such Companies as of November 
30, 1935. 

Defendant American Power & Light Company l^as out¬ 
standing $43,420,500 principal amount of Gold Debenture 
Bonds, American 6% Series, due March 1, 2016; $4,159,000 
principal amount of the 6% Gold Debenture Bonds,! Series 
A, due March 1, 2022, of Southwestern Power & Ligtyt Com¬ 
pany assumed by the American Company; 793,581-$/10ths 
shares of Preferred Stock ($6), (including 37-2/10ths 
shares represented by outstanding scrip), 978,444 shares 
of $5 Preferred Stock and 3,008,511-27/50ths shares of 
Common Stock (including 3,101-27/50ths shares repre¬ 
sented by outstanding scrip). Each share of stocld of all 
classes has equal voting power. Defendant Boijd and 
Share owns 51,840 shares of the $5 Preferred Sto^k and 
937,213 shares of the common stock of the defendant Ameri¬ 
can Company, constituting 20.70 per centum of the out¬ 
standing voting securities of said company. ! 

Defendant Electric Power & Light Corporation has out¬ 
standing $31,000,000 principal amount of Gold Debentures, 
5% Series, due 2030; 514,174 shares of $7 Preferred Stock, 
255,430% shares of $6 Preferred Stock (including 4% 
shares represented by outstanding scrip); 83,539 shajres of 
Second Preferred Stock, Series A, ($7); 3,418,961V2 shares 
of Common Stock and Option Warrants to purchase 
569,654 shares of Common Stock. Each share jof $7 
Preferred Stock, $6 Preferred Stock and Common Stock 
has equal voting power. Defendant Bond and [Share 
owns 485 shares of the $7 Preferred Stock and 
1,976,63S shares of the Common Stock of the defend¬ 
ant Electric Company, constituting 47.20 per centum 

266 of the outstanding voting securities of said Coirjpany. 
In addition, defendant Bond and Share own 13,905 

shares of said Second Preferred Stock, Series A, ($7) and 
393,408 of said Option Warrants of said Electric Company. 

Defendant Power Securities Corporation has outstanding 
$4,524,100 principal amount of Collateral Trust Gold fronds, 
American 6% Series due June 1, 1949; 58,054 shades of 


i 
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Second Preferred ($6) Stock and 150,000 shares of Com¬ 
mon Stock. Each share of common stock and second pre¬ 
ferred stock has equal voting power. Defendant Bond 
and Share owns none of the outstanding voting securities 
of said Power Securities Corporation, but defendant Elec¬ 
tric Company owns all of said outstanding voting securities. 
In addition, defendant Electric Company owns $1,874,900 
of the above mentioned Collateral Trust Gold Bonds. 


Defendant United Gas Corporation has outstanding $21,- 
250,000 principal amount of 6% Notes due July 20, 1936; 
a 6% Demand Note in the principal amount of $25,925,000, 
a 6% Note due November 30, 1938 in principal amount of 
$3,000,000; 449,822 shares of $7 Preferred Stock; 884,680 
shares of $7 Second Preferred Stock, 7,818,959 shares of 
Common Stock and Option and Stock Purchase Warrants 
to purchase 4,867,982 shares of Common Stock. Each share 
of $7 Second Preferred Stock is entitled to three votes and 


each share of common stock is entitled to one vote. De¬ 
fendant Bond and Share owns said 6% Demand Note for 
$25,925,000, said 6% Note for $3,000,000; 17,310 shares 
of the $7 Preferred Stock, 752,666 shares of the Common 
Stock and 151,005 of the Option Warrants of said United 
Company, constituting 7 pereentum of the outstanding vot¬ 
ing securities of said Company, while the defendant Elec¬ 
tric Company owns 884,610 shares of the $7 Second Pre¬ 
ferred Stock and 3,795,086 shares of the Common Stock 
of said United Company, constituting 61.58 per- 
267 centum of the outstanding voting securities of said 
Company. 

Defendant National Power & Light Company has out¬ 
standing $9,500,000 principal amount of Six Per Cent. Gold 
Debentures, Series A, due August 1, 2026; $15,000,000 prin¬ 
cipal amount of Five Per Cent. Gold Debentures, Series B, 
due May 1, 2030; 279,716 shares of $6 Preferred Stock and 
5,456,117 shares of Common Stock. Each share of common 
stock is entitled to one vote. Defendant Bond and Share 
owns 2,540,438 shares of the common stock of said National 
Company, constituting 46.56 per centum of the outstanding 
voting securities of said Company. 

Defendant Lehigh Power Securities Corporation has out¬ 
standing $25,000,000 principal amount of Six Per Cent. 
Gold Debentures, Series A, due February 1, 2026; $480,000 
principal amount of the Fifty-Year Five Per Cent. Col- 
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lateral Trust Mortgage Gold Bonds, due July 1,11951 of 
Lancaster County Railway and Light Company Assumed 
by the Lehigh Company; 130,000 shares of $6 Preferred 
Stock and 2,928,280 shares of Common Stock. Each share 
of stock of all classes has equal voting power. Defendant 
Bond and Share owns none of the outstanding votirig secur¬ 
ities of said Lehigh Company but defendant National Com¬ 
pany owns 129,723 shares of the $6 Preferred Stpck and 
2,918,082 shares of the Common Stock of said Lehigh Com¬ 
pany, constituting more than 99 per centum of the outstand¬ 
ing voting securities of said Company. 

Defendant Easton Consolidated Electric Company has 
outstanding $1,237,000 principal amount of Collateral Trust 
5% Gold Bonds, due May 1, 1949, and 30,000 shares] of cap¬ 
p'd stock. Defendant Bond and Share owns none of the 
outstanding voting securities of said defendant Easton 
Consolidated Electric Company but Lehigh Valley jTransit 
Company (98.18% of the outstanding voting securi- 
268 ties of which are owned by defendant Lehigh Com¬ 
pany) owns 99.96% of said capital stock of |defend- 
ant Easton Consolidated Electric Company. In addition, 
Lehigh Valley Transit Company owns $991,000 principal 
amount of the above mentioned Collateral Trust Gold 
Bonds and defendant Lehigh Company owns $32,5()0 prin¬ 
cipal amount of such bonds. ! 

Defendant American Gas and Electric Company l|as out¬ 
standing $50,000,000 principal amount of 5% Debentures, 
due 2028. It also has outstanding, exclusive of stocjk reac¬ 
quired and held in its treasury, 355,623 shares of 5^6 Pre¬ 
ferred Stock and 4,482,737 31/50 shares of Commop Stock. 
Each share of preferred stock and common stock has equal 
voting power. Defendant Bond and Share owns &46,985 
shares of the common stock of said American Gas, consti¬ 
tuting 17.51 per centum of the outstanding voting !securi¬ 
ties of said Company. 


15—6655a 
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269 In the District Court of the United States for the 

Southern District of New York. 

In Equity. 

No. E81-378. 

Securities and Exchange Commission, Plaintiff, 

against 

Electric Bond and Share Company, American Gas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Power & 
Light Corporation and United Gas Corporation, Defend¬ 
ants; and Power Securities Corporation, Idaho Power 
Company, i Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Power Com¬ 
pany, Pacific Power & Light Company, Lehigh Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton 
Electric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania Power 
& Light Company and Easton Consolidated Electric 
Company, Intervening Defendants. 

Upon the annexed stipulation it is hereby 
Ordered that Homer S. Cummings, individually and as 
Attorney General of the United States; James A. Farley, 
individually | and as Postmaster General of the United 
States; James M. Landis, Robert E. Healy, George C. 
Mathews and James D. Ross, individually and as mem¬ 
bers of the Securities and Exchange Commission, shall be 
brought into and made parties to this suit as cross-de¬ 
fendants to the counterclaim and cross-bill of the defend¬ 
ants; and it is 

Further ordered that Central Arizona Light and 

270 Power Company; Montana Power Gas Company, 
Indiana & Michigan Electric Company; Spokane 

Central Heating Company and Spokane United Railways, 
be and they are hereby permitted to intervene as additional 
defendants in this suit, and adopt as their own the plead¬ 
ings of the defendants herein, with leave to set forth such 
additional allegations as may be necessary in their bill of 
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intervention which shall be taken as part of their plead¬ 
ings; and it is j 

Further ordered that such additional allegations shall 
be deemed to have been denied by the plaintiff and the 
cross-defendants without further pleading on theiif part. 
Dated Januarv 22, 1936. | 

JULIAN W. MACK, 

TJ. S\ C. J. 

(Title of Court and Cause.) 

Stipulation as to Additional Parties. 

i 

It appearing that the defendants and intervening de¬ 
fendants herein in their answer to the amended and sup¬ 
plemental bill of complaint propose to include in a sepa¬ 
rate defense a counterclaim and cross-bill, the issiies pre¬ 
sented by which may require the presence of parties other 
than those named in the said amended and supplemental 
bill, to wit, Homer S. Cummings, Attorney General of the 
United States, James A. Farley, Postmaster General of the 
United States, James M. Landis, Robert E. Healy, George 
C. Mathews and James D. Ross, who are members of, and 
constitute the, Securities and Exchange Commissipn (the 
plaintiff herein): j 

It is hereby stipulated, without prejudice to the fight of 
the plaintiff or said individuals as defendants to said coun¬ 
terclaim and cross-bill to assert as a defense thereto 
271 any matter of law or fact appearing upon fhe face 
thereof, or otherwise, except absence of neicessary 
parties defendant to said counterclaim and cross-lpill, im¬ 
proper venue, or lack of service of process; that an order 
may be entered herein bringing in said above namid indi¬ 
viduals as cross-defendants to said counterclaihi and 
cross-bill, and that the undersigned, solicitors for the 
plaintiff, without the service of subpoenas orj other 
process, will appear on behalf of the said above named 
individual members of the Securities and Exchange Com¬ 
mission and Homer S. Cummings, Attorney General of 
the United States will appear on his own behalf and on 
behalf of James A. Farley, Postmaster General of the 
United States, and will answer said counterclaim and 
cross-bill on their behalf, and that this stipulation shall 
constitute such appearances on behalf of all of said cross- 
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defendants. It is agreed that in no event shall any per¬ 
sonal judgment, decree or order for costs be entered against 
the above named individuals, and defendants expressly 
waive any right that they may have, or may obtain by 
virtue of any order or decree subsequently entered herein to 
tax costs against said individuals. 

It is further stipulated that Central Arizona Light and 
Power Company, Montana Power Gas Company, Indiana 
& Michigan Electric Company, Spokane Central Heating 
Company, and Spokane United Railways may be allowed 
to intervene as additional defendants, and to adopt as their 
own the pleadings of the defendants herein, and to set forth 
such additional allegations as may be necessary in their 
bill of intervention which shall be taken as part of their 
pleading, and such additional allegations shall be deemed 
to be denied by the plaintiff and the cross-defendants 
272 without further pleadings on their part. 

The annexed Order may be entered without notice. 

Dated January 21,1936. 

JOHN J. BURNS, 

Bv R. H. J., 

ROBERT H. JACKSON, 

Solicitors for Plaintiff , The Securities 

and Exchange Commission. 
SIMPSON THACHER & BARTLETT, 
THOMAS D. THACHER, 

JOHN F. MacLANE, 

Solicitors for Defendants. 

HOMER S. CUMMINGS, 

By R. H. J., 

Solicitor for Cross-Defendants Homer 
S. Cummings, Attorney General of 
the United States and James A. Far- 
i ley, Postmaster General of the United 

States. 

JOHN J. BURNS, 

Bv R. H. J., 

ROBERT H. JACKSON, 

Solicitors for Cross-Defendants, James 
M. Landis , Robert E. Mealy, George C. 
Mathews and James D. Ross, members 
\ of, and Constituting the, Securities and 
Exchange Commission. 
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273 In the District Court of the United Statesj for the 

Southern District of New York. j 

! 

In Equity. I 

No. E81-378. i 

* 

Securities and Exchange Commission, Plaintiff, 

against j 

Electric Bond and Share Company, American (^tas and 
Electric Company, American Power & Light Company, 
National Power & Light Company, Electric Ppwer & 
Light Corporation and United Gas Corporation, pefend- 
ants; and Power Securities Corporation, Idaho! Power 
Company, Utah Power & Light Company, United Gas 
Public Service Company, Houston Gulf Gas Company, 
The Montana Power Company, Nebraska Powej- Com¬ 
pany, Pacific Power & Light Company, Lehigh 1 Power 
Securities Corporation, Appalachian Electric Power 
Company, The Ohio Power Company, The Scranton Elec¬ 
tric Company, Atlantic City Electric Company, The 
Washington Water Power Company, Pennsylvania Power 
& Light Company and Easton Consolidated Electric 
Company, Intervening Defendants; Homer S. Cummings, 
Individually and as Attorney General of the United 
States; James A. Farlev, Individually and as Postmaster 
General of the United States; and James M. Landis, 
Robert E. Healy, George C. Mathews and James t>. Ross, 
Individually and as Members of and Constituting the 
Securities and Exchange Commission, Cross-Defendants. 

Bill of Intervention. i 

! 

To the Honorable Judges of the United States district 
Court for the Southern District of New York: I 

The bill of intervention of Central Arizona Ligjit and 
Power Company, Indiana & Michigan Electric Corn- 

274 pany, Montana Power Gas Company, Spokane Cen¬ 
tral Heating Company and Spokane United Rail¬ 
ways respectfully shows to this Court and alleges: 

1. Central Arizona Light and Power Company is a cor¬ 
poration duly organized and existing under and by ivirtue 


i 
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of the laws of the State of Arizona and is a resident and 
citizen of the State of Arizona, with its principal office and 
corporate domicile in the City of Phoenix in said State. 

Indiana & Michigan Electric Company is a corporation 
duly organized and existing under and by virtue of the laws 
of the State of Indiana and is a resident and citizen of the 
State of Indiana, with its principal office and corporate 
domicile in the City of South Bend in said State. 

Montana Power Gas Company is a corporation duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of New Jersey, and is a resident and citizen of the 
State of New Jersey, with its corporate domicile in the City 
of Jersey City in said State, but with its principal office 
and place of business in the City of Butte, in the State of 
Montana. 

Spokane Central Heating Company is a corporation duly 
organized and existing under and by virtue of the laws 
of the State of Washington and is a resident and citizen of 
the State of Washington, with its principal office and cor¬ 
porate domicile in the City of Spokane in said State. 

Spokane United Railways is a corporation duly organized 
and existing under and by virtue of the laws of the State 
of Washington and is a resident and citizen of the State of 
Washington, with its principal office and corporate domicile 
in the City of Spokane in said State. 

2. On or about January 22, 1936 an order was dulv made 
and entered by this Court granting leave to Central Arizona 
Light and Power Company, Indiana & Michigan Electric 

Company, Montana Power Gas Company, Spokane 
275 Central Heating Company and Spokane United Rail¬ 
ways, hereinafter sometimes referred to collectively 
as the “subsidiary company defendants ”, to intervene as 
additional defendants in the above entitled action, to adopt 
as their own the pleadings of the other defendants, and to 
file this bill of intervention which is in answer to the 
Amended and Supplemental Bill of Complaint of the plain¬ 
tiff, and by way of counterclaim and cross-bill against the 
plaintiff and cross-defendants named in the defendants' 
counterclaim and cross-bill filed herein. 

3. Section 1 2 (a) of the Holding Company Act (herein¬ 
after called the “Act”) defines the following, among other, 
terms: Electric utility company, Gas utility company, Pub¬ 
lic-utility company, Holding company, Subsidiary company. 
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Holding-company system, Registered holding company, Se¬ 
curity and Voting security. When such terms ar<i herein- 
after used, they are used in their statutory sense,! as thus 
defined in said Section 2 (a) of said Act. When tjhe term 
“Answer” is hereinafter used it refers to the answer of the 
original defendants and the intervening defendants), includ¬ 
ing the separate defense, counterclaim and cross-hill, filed 
herein. ! 

4. Central Arizona Light and Power Company a^id Mon¬ 
tana Power Gas Company are subsidiary companies of 
American Power & Light Company. Indiana & Michigan 
Electric Company is a subsidiary company of American 
Gas and Electric Company. Spokane Central Seating 
Company and Spokane United Railways are subsidiary 
companies of The Washington Water Power Company 
and thereby of American Power & Light Company. The 
ownership of the voting stock of the above named subsidi¬ 
ary companies by the above named holding companies is 
set forth in Paragraphs 32 and 36 of, and in paragraph 
(q) of Exhibit I to, the Answer. By reason of beihg sub¬ 
sidiary companies of the above holding companies, said 

subsidiary company defendants are, by definition of 
276 Section 2 (a) of the Act, subsidiary companies of 
Electric Bond and Share Company. j 

5. None of the subsidiary company defendants is a 
“Holding company” as defined in Section 2 (a) of the Act. 

6. Central Arizona Light and Power Company is hn elec¬ 

tric utility company and a gas utility company. Indiana & 
Michigan Electric Company is an electric utility coknpany. 
Montana Power Gas Company, Spokane Central Heating 
Company and Spokane United Railways are not public util¬ 
ity companies as defined in said Act. j 

7. Central Arizona Light and Power Company has for 
many vears conducted and still conducts an electric utilitv 
business and a gas utility business solely within th£ State 
of Arizona. Said business and the location of the i utilitv 
assets used in said business are more fully described in 
paragraph (a) of Exhibit I to the Answer. 

8. Indiana & Michigan Electric Company has for many 
years conducted and still conducts an electric utility busi¬ 
ness in the States of Indiana and Michigan. The Copipany 
owns certain transmission lines which cross the Iijdiana- 
Michigan boundary. Substantial amounts of electric en- 
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orgy are transmitted by the Company across such state 
boundary and are ultimately sold to retail customers of the 
Company or at wholesale. The Company also has certain 
transmission lines extending to the Indiana-Ohio boundary 
which are used for the purpose of exchanging electric en¬ 
ergy with, and receiving electric energy from, an associate 
electric utility company having properties outside the State 
of Indiana. The business of said defendant and the loca¬ 
tion of its utility assets are more fully described in para¬ 
graph (c) of Exhibit V to the Answer. 

277 9. Montana Power Gas Company has for many 

years conducted and still conducts a natural gas busi¬ 
ness, including an incidental business in by-products, solely 
within the State of Montana. The Company also purchases 
substantial amounts of natural gas from sources solely 
within the State of Montana. The business of said defend¬ 
ant and the location of its properties are more fully de¬ 
scribed in paragraph (f) of Exhibit I to the Answer. 

10. Spokane Central Heating Company has for many 
years conducted and still conducts a central heating busi¬ 
ness in a portion of the business district of the City of 
Spokane in the State of Washington by means of a central 
steam heating plant and steam pipes and mains. All of 
the facilities of the Company used in the conduct of its busi¬ 
ness are located solely within the State of Washington and 
steam heat is furnished solely to purchasers within said 
State. Said defendant is referred to in paragraph (q) of 
Exhibit I to the answer. 

11. Spokane United Railwavs has for manv vears con- 
ducted and still conducts an electric street railway and bus 
service in the City of Spokane in the State of Washington. 
All of the facilities of the Company used in the conduct 
of its business are located solely within the State of Wash¬ 
ington and electric street railway service and bus service 
are rendered solely within the State of Washington. All 
the electricity used in the operation of the street railway 
properties is purchased in said State of Washington. Said 
defendant is referred to in paragraph (q) of p]xhibit I to 
the Answer. 

12. Upon the foregoing, each of the subsidiary company 
defendants alleges that it is a company engaged solely in 
intrastate business within the state or states in which it 
operates, subject to the jurisdiction of such state and the 
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regulatory authorities thereof; that it is not engaged in, 
and its activities do not affect, commerce with foreign 

278 nations or among the several states, and that it is 

not subject to regulation or supervision by the Fed¬ 
eral government or any agency or instrumentality! thereof, 
save as any of the operations of the defendant Indiana & 
Michigan Electric Company, as more fully described in 
paragraph (c) of Exhibit V to the Answer, may bb held to 
constitute commerce between the states, which said, opera¬ 
tions arc severable and distinct from the operations of said 
defendant within the States of Indiana and Michigan and 
constitute a minor and incidental part of said defendant’s 
operations. j 

13. Defendants Central Arizona Light and Power Com¬ 
pany, Indiana & Michigan Electric Company and fepokane 
United Railways are subject to the regulations of, and are 
regulated by, the public service commissions of the states 
in which they respectively operate, under and in 'accord¬ 
ance with the terms of the several public utilities! acts of 
said states, to wit, Central Arizona Light and Pow^r Com¬ 
pany by the Arizona Corporation Commission, Indiana & 
Michigan Electric Company by the Indiana Public Service 
Commission and the Michigan Public Utilities Commission 
and Spokane United Railways by the Washington Depart¬ 
ment of Public Service. In so far as any of the business of 
defendant Indiana & Michigan Electric Company ijnay not 
be fully subject to regulation by the commissions of Indi¬ 
ana and Michigan, and may be subject to any decree of 
Federal regulation, such business, as hereinbefore alleged, 
is a minor part of, and severable and distinct from, its in¬ 
trastate business. i 

In addition to the general power of regulation gf rates 
and charges for, and conditions of, service and tnatters 
incidental thereto, each of the above named commissions 
has some of the following powers of regulation, among 
others, over the respective defendants subject t6 their 
jurisdiction (the states named after each power being those 
whose commissions have been specifically giv^n such 

279 power): (1) investigation of management (Indi¬ 
ana); (2) inspection of books (Arizona, Indiana, 

Michigan, Washington); (3) regulation of accounts and 
statistics (Arizona, Indiana, Michigan, Washington); (4) 
regulation of depreciation or retirement account (Arizona, 
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Indiana, "Washington); (5) production of books and other 
information and filing of reports (Arizona, Indiana, 
Michigan, Washington); (6) supervision of issuance of 
securities (Arizona, Indiana, Michigan, Washington); (7) 
supervision of sale, lease, transfer, mortgage or merger of 
properties and franchises (Arizona, Indiana); (8) super¬ 
vision of acquisition of securities or properties of another 
public utility (Arizona, Indiana, Washington); (9) super¬ 
vision of payment of dividends (Washington); (10) super¬ 
vision of budget expenditures (Washington); (11) super¬ 
vision of contracts with affiliated interests for management, 
construction, engineering, accounting or similar services 
(Indiana, Washington). 

Defendant Spokane Central Heating Company and de¬ 
fendant Montana Power Gas Company are not now subject 
to similar regulation by any state agency but are subject 
generally to the laws of the States of Washington and Mon¬ 
tana, respectively. 

14. By the provisions of the Act, each of the subsidiary 
company defendants as a subsidiary company of one or 
more of the holding company defendants would be and be¬ 
come fully subject to the jurisdiction of the Securities and 
Exchange Commission, its orders, rules and regulations 
if this Court should order said holding company defend¬ 
ants to register under Section 5 of said Act. The sub- 
sidiarv companv defendants are advised bv counsel and be- 
lieve that these provisions of the Act as applied to them 
are wholly unconstitutional, void and of no effect for the 
reasons stated in the Answer. 

15. None of the subsidiary company defendants as a 
subsidiary company of one or more of the other de- 

280 fendants is entitled to apply for exemption from the 
provisions of said Act and no such exemption has 
been granted to them or any of them by order of the Com¬ 
mission. Xor has any of their holding companies been 
granted exemption except that by Rule 3 A-2 adopted by 
said Commission, temporary exemption was granted to a 
class of companies of which defendant The Washington 
Water Power Company is one, and by virtue of said rule 
defendants Spokane Central Heating Company and Spok¬ 
ane United Railways are temporarily exempted from the 
provisions of the Act as subsidiaries of The Washington 
Water Power Company. The exemption of defendant The 
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Washington Water Power Company is a temporary ex¬ 
emption existing in the sole discretion of the Commission 
and defendants Spokane Central Heating Company and 
Spokane United Railways have no means of I knowing 
whether said exemption will continue after February 2, 
1936. Moreover, if this Court should o ; rd^er djefendant 
Electric Bond and Share Company, or defendant American 
Power & Light Company to register under the Act, the 
exemption of The Washington Water Power Qompany, 
even if continued, would be of no avail to defendants 
Spokane Central Heating Company and Spokane United 
Railways since they would be and become fully subject to 
the jurisdiction of the Commission as subsidiary companies 
of defendants Electric Bond and Share Company and 
American Power (0 Light Company. j 

16. If the Court should order the defendants wjhich are 
holding companies of the subsidiary company defendants 
to register under Section 5 of the Act, each of tile subsi¬ 
diary company defendants would be and become, aj> herein¬ 
above alleged, fully subject to the jurisdiction ofj the Se¬ 
curities and Exchange Commission, its orders, rules and 

'• • • ! 

regulations. Immediately upon said registration and in 
consequence thereof, it would be and become unlawful by 
the terms of the Act for any of the subsidiary corn- 
281 pany defendants, without the prior approval of the 
Securities and Exchange Commission, or in contra¬ 
vention of any rule, regulation or order from time to time 
by it deemed necessary or appropriate, to do any of the 
things enumerated in the second paragraph of Paragraph 
46 of the Answer, except such things as are included within 
subsection (6) of said paragraph. Each of the subsidiary 
company defendants would likewise be subject to regula¬ 
tion by the Commission in respect of those matters re¬ 
ferred to in the third and fourth paragraphs of Paragraph 
46 of the Answer, which are therein stated to be applicable 
to subsidiary companies of registered holding companies. 

If the said defendant holding companies are ordered by 
this Court to register under Section 5 of the Act, tjhe sub¬ 
sidiary company defendants will likewise be subjecj; to the 
provisions of Section 26(b) thereof, set out in Paragraph 
43 of the Answer, and that portion of the penalty provision 
of Section 29, likewise set out in Paragraph 43 of the An¬ 
swer, which is applicable to subsidiary companies of regis¬ 
tered holding companies. j 


~ J " mm 
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17. The subsidiary company defendants adopt, upon in¬ 
formation and belief, all the admissions, denials and allega¬ 
tions contained in the Answer and make said Answer and 
the allegations of this bill their answer, counterclaim and 
cross-bill to plaintiff’s Amended and Supplemental Bill of 
Complaint. 

Wherefore the above named subsidiary company defend¬ 
ants pray for the relief requested in the Answer counter¬ 
claim and cross-bill of the other defendants herein, to wit: 
that the Amended and Supplemental Bill of Complaint be 
dismissed and that said Holding Company Act be declared 
unconstitutional, null and void, and that the plaintiff and 
the cross-defendants be restrained and enjoined from en¬ 
forcing the same; and further pray that in the event that 
anv other defendant, which is as to these subsidiarv 

282 company defendants a holding company, be required 
to register under said Act, the rights, liabilities and 

duties of the^e subsidiary company defendants consequent 
upon such registration be decreed and determined. 

And for such other and further relief as to the Court 
mav seem meet. 

SIMPSON THACKER & BARTLETT, 

120 Broadway, New York , N. Y., 
Solicitors for Above-named Intervenors and 

m 

Subsidiary Company Defendants. 

THOMAS D. THACHER, 

JOHN F. MacLANE, 

DOUGLAS A. CALKINS, 

Of Counsel. 

283 Answer to Motion. 

Filed February 26, 1936. 

«#•••*« 


The plaintiff, American Water Works and Electric Com¬ 
pany, Incorporated, in response to the motion filed herein 
and served upon its counsel of record on February 19, 
1936, requesting that the affidavit of Homer Cummings 
sworn to the same day, and the Exhibits annexed thereto, 
be included in the printed transcript of the record on the 
special appeal by the plaintiff from the order of this Court 
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entered on January 9, 1936, staying the proceedings in the 
above entitled cause, respectfully says: 

1. The plaintiff is advised by its counsel that ttys Court 
is without power, at least without the consent of tlie plain¬ 
tiff, to incorporate in the record on the plaintiff afore¬ 
said appeal to the United States Court of Appeals! for the 
District of Columbia, the affidavit of the Attorney (general, 
verified Februarv 19, 1936, or anv of the Exhibits referred 
to in said affidavit, or any part of said affidavit or Exhibits. 

2. In addition, and as appears more particularly in para¬ 

graphs 4 and 5 hereof the plaintiff denies tliat cer- 

284 tain statements in said affidavit of Homer Cujnmings 

are in all respects true. j 

3. The plaintiff nevertheless is willing, if the same may 
lawfully be done by the order of this Court anq/or by 
the order of said Court of Appeals and/or by stimulation 
of the parties, to have its said appeal heard and! deter¬ 
mined in said Court of Appeals on a record which shall 
include said affidavit of the Attorney General and said 
Exhibits, and that said affidavit and Exhibits may be con¬ 
sidered as having been a part of the record on whjch the 
order of this Court from which the plaintiff is appealing 
was made and entered. Provided, however, | 

(a) That, for the information of the Court of Appeals, 

there be also incorporated in said record on appeal p, copy 
of the aforesaid motion of the defendants of February 19, 
1936, and a copy of this answer thereto, together ivith a 
copy of any order of this Court on said motion and pf any 
stipulation between the parties which may be entered into 
with respect to said motion; i 

(b) That said affidavit of the Attorney General anti said 
Exhibits be considered as incorporated in said reccjrd on 
appeal only to the extent that said affidavits and Exhibits 
state facts which are not denied in paragraphs 4 land 5 
hereof; and 

(c) That Exhibit G annexed to said affidavit of tlje At¬ 
torney General (the amended and supplemental bill of, 
complaint of the Securities and Exchange Commissijon in 

the Electric Bond and Share case) be considered on 

285 said appeal merely as a bill of complaint alleging 
facts which the plaintiffs therein believe to be true 
and which therefore they would be willing to Verify 

if verification of such bill were necessary. 
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(d) That nothing in this answer contained be taken or 
construed as an admission by the plaintiff that any of the 
statements concerning it contained in the quotations from 
the so-called Splawn Report set forth in paragraph 11 of 
the said affidavit of the Attorney General were true of the 
plaintiff at the time when its bill of complaint herein was 
filed or are now true. 

(e) That the defendants consent that there also be incor¬ 
porated in the record on appeal the following additional 
facts, hereby alleged by the plaintiff, with respect to the 
cases referred to in paragraph 9 of the Attorney General’s 
said affidavit—namely, that the bills of complaint in said 
cases have been or shortly will be dismissed as against 
the defendants therein who are also defendants in this 
suit, or that the service of process against said defendants 
has been or shortly will be quashed; that the remaining 
defendants in said cases, namely, the local district attor¬ 
neys (and in some cases also the local post masters and 
other local officials) have defaulted or will default by 
failing to answer or otherwise move with respect to the 
bills of complaint therein, with the result that orders in 

said cases have been or shortly will be entered that 
28G said bills of complaint be taken pro confesso as 

against said local defendants; that therefore none 
or practically none of said cases will be heard or deter¬ 
mined on the merits; that the aforesaid dismissals, or 
(as the case may be) the aforesaid quashing of the service 
of the process, in said cases as against said defendants in 
said cases who are also defendants herein were made on 
their own motions, on the ground of the improper venue 
of said suits as against them, or (as the case may be) on 
the ground that the service of process on said defendants 
(which in all cases was outside of the district in which the 
suit was pending) w^as null and void; and that the afore¬ 
said action of said local defendants in all said cases in 
suffering said bills of complaint to be taken pro confesso 
as against them was taken under the advice or instructions 
of one or more of the defendants herein. 

4. With respect to the allegation in said affidavit of 
Homer Cummings that: 

“All of the facts set forth in this affidavit with the ex¬ 
ception of Exhibit J described in paragraph 15 were called 
to the attention of the Court and of opposing counsel in 
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the briefs and oral arguments heretofore submitted on be¬ 
half of the defendants in the above entitled causejs.” 

S 

plaintiff denies that said allegation is correct if jit is in¬ 
tended to be broad enough to include any one of j the fol¬ 
lowing specific allegations of fact: j 

i 

i j 

(a) An allegation that Exhibit B, annexed to ^aid affi¬ 
davit, purporting to be a true and correct jcopy of 

287 a supplemental bill of complaint in the suit ifiled by 
the Securities and Exchange Commission against the 

Electric Bond & Share Company and certain of it^ corpo¬ 
rate subsidiaries, was called to the attention of thb Court, 
and of opposing counsel in the briefs and oral arguments 

submitted on behalf of the defendants. The onlv wav in 

. * ! * 

which said supplemental bill of complaint was called to 
the attention of the Court and opposing counsel jwas by 
the bare statement of the defendants in their reply brief 
filed after the argument that the Government “lips filed 
an amended supplemental bill” in that suit. I 

(b) An allegation that Exhibit H, annexed to spid affi¬ 
davit—purporting to be a schedule setting forth the names 
of the plaintiffs in each of the forty-nine proceedings al¬ 
leged to have been pending on December 12, 1935jin the 
District Court of the United States for thirteen districts 
seeking an adjudication pi the constitutionality of thje Pub¬ 
lic Utility Holding Company Act of 1935, the Court ip which 
each such proceeding is pending, and the date upon which 
the bill of complaint therein was filed—was called to the 
attention of the Court and of opposing counsel in the! briefs 
and oral arguments submitted on behalf of the defendants. 

i 

! 

5. With respect to the other allegations in said affidavit 
plaintiff denies that said affidavit is correct in the follow¬ 
ing particulars: j 

I 

288 (a) It is incorrect if it is intended to asserjt that 
any of the statements quoted in it on pages 3 and 4 

from the so-called Splawn Report contradict or are incon¬ 
sistent with any of the allegations of the plaintiffs’ Ipill of 
complaint. In so far as said affidavit is intended to pllege 
that any of said quoted statements are both true apd in 
contradiction of or inconsistent with any of the allegations 
of said bill of complaint, said affidavit is incorrect. 

(b) It is incorrect if the allegations contained in it that 

I 

I 

i 

i 
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“the Electric Bond and Share Company * * * comes in 
contact with the Act at more points .than any other holding 
company system” is intended as meaning more than that 
Electric Bond and Share Corporation may be or may have 
been engaged in some activities not engaged in by the plain¬ 
tiff, which activities, under the terms of the Act, either are 
unlawful for a non-registered holding company or would be 
unlawful for a registered holding company without compli¬ 
ance with the provisions of the Act. 

G. Except, therefore, to the extent stated in this answer 
the plaintiff opposes said motion of the defendants herein 
for the reasons hereinabove stated. 

JOHN C. HIGGINS, 

48 Wall Street, New York, N. Y., 

! JOHN S. FLANNERY, 

Hibbs Building, Washington, D. G\, 
i Attorneys for Plaintiff. 

SULLIVAN & CROMWELL, 

48 Wall Street, 

New York, N. Y. y 

Of Counsel. 

289 United States of America, 

Southern District of New York, 

State of New York, 

1 County of New York, ss: 

Earle S. Thompson, being first duly sworn, says that he 
is the Executive Vice-President of American Water Works 
and Electric Company, Incorporated, the plaintiff in the 
foregoing answer; that he is duly authorized to make oath 
to the same*, that he has read the foregoing answer and 
knows the contents thereof and that he verilv believes the 
facts stated therein to be true. 

[On left margin:] J. W. P. S. E. S. T. 

EARLE S. THOMPSON. 

Sworn to before me this 28th day of February, 1936. 
[notarial seal.] JOHN W. P. SLOBADIN, 

i Notary Public, New York County . 

N. Y. Co. Clerk’s No. 857, Register’s No. 7-S-1172. 

Certificates filed in Bronx Co. Clerk’s No. 119, Register’s 
No. 412-S-37. 
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i 

Kings Co. Clerk’s No. 180, Register’s No. 7750. j 

Queens Co. Clerk’s No. 2043, Register’s No. 7586. 

Commission expires March 30th, 1937. 

290 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. j 

In Equity. ; 

No. 60146. 

I 

i 

American Water Works and Electric Company, Incorpo¬ 
rated, Plaintiff, j 

against 

James M.. Landis et al., Defendants. j 

Stipulation. i 

Filed February 26, 1936. 

It is hereby stipulated and agreed by and between the 
parties hereto that paragraph 3 (e) and paragraph 4 (a) 
of Plaintiffs’ answers, filed February 26,1936, to mbtion of 
defendants, filed herein February 18, 1936, be amended to 
read as follows: j 

3 (e). That the defendants consent that there alsp be in¬ 
corporated in the record on appeal the following additional 
facts, hereby alleged by the plaintiff, with respect! to the 
cases referred to in paragraph 9 of the Attorney General’s 
said affidavit—namely, that the bills of complaint in some 
of said cases have been dismissed as against the defendants 
therein who are also defendants in this suit, Or that 

291 the service of process therein against said defend¬ 
ants has been quashed; that the remaining defend¬ 
ants in some of said cases, namely, the local district^ attor¬ 
neys (and in some cases also the local post masters and 
other local officials) have defaulted by failing to answer or 
otherwise move with respect to the bills of coifiplaint 
therein, with the result that orders in some of sai4 cases 
have been entered that said bills of complaint be taken pro 
confesso as against said local defendants; that in all |or vir¬ 
tually all of the remainder of said cases the defendants 
herein who are also named as defendants in said cas^s have 
moved that the bills of complaint be dismissed as ^gainst 
them, or that service of process against them be quashed; 
that the aforesaid dismissals or motions for dismissals, or 

16—6655a 
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(as the ease may be) the aforesaid quashing of the service 
of the process or motions for quashing of service of the 
process, in said cases as against said defendants in said 
cases who are also defendants herein were made on their 
own motions, on the ground of the improper venue of said 
suits as against them, or (as the case may be) on the ground 
that the service of process on said defendants (which in all 
cases was outside of the district in which the suit was pend¬ 
ing) was null and void; and that the aforesaid action of 
said local defendants in the several cases in which said bills 
of complaint have been suffered to be taken pro confesso as 
against them was taken under the advice or instructions of 
one or more of the defendants herein. 

292 4|(a). An allegation that Exhibit B, annexed to 

said affidavit, purporting to be a true and correct 
copy of a isupplemental bill of complaint in the suit filed 
by the Securities and Exchange Commission against the 
Electric Bond & Share Company and certain of its cor¬ 
porate subsidiaries, was called to the attention of the 
Court and of opposing counsel in the briefs and oral argu¬ 
ments submitted on behalf of the defendants. However, a 
copy of said amended and supplemental bill was trans¬ 
mitted to the Court by defendants’ counsel under cover of 
their letter of December 24, 1935, copy of said letter being 
transmitted at the same time to counsel for plaintiff. 

With the foregoing amendments, the parties hereto agree 
that the defendants’ motion, the affidavit of Homer Cum¬ 
mings and exhibits therewith, the plaintiff’s answer to said 
motion and this stipulation and the order of the Court this 
day entered shall be filed and made a part of the transcript 
of record to be transmitted to the Court of Appeals, subject 
to the qualifications contained in plaintiff’s said answer, 
as amended bv this stipulation. 

! ’ JOHN S. FLANNERY, 

JOHN C. HIGGINS, 

J. C. B., 

Attorneys for Plaintiff. 
HOMER S. CUMMINGS, 

R. H. J., 

JOHN J. BURNS, 

R. H. J., 

Attorneys for Defendants. 


February 26, 1936. 
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293 Order . j 

Filed February 26, 1936. 

, 

* * * * * * I # 

i 

This cause came on for further hearing on the 26th day 
of February, 1936, on motion of defendants to perfect the 
record in this cause by incorporating therein an affidavit 
of Homer Cummings and appended exhibits, and u^on con¬ 
sideration of said motion, the answer of the [plaintiff 
thereto, and the stipulation of the parties, it is, tjhis 26th 
day of February, 1936, j 

Ordered, that the said motion, affidavit and exhibits, the 
answer of the plaintiff thereto and the stipulation of the 
parties and this order be filed as part of the transcript of 
record in this cause. 

JENNINGS BAILEY, 

Justice. 

i 

294 Assignment of Errors. 

Filed February 20, 1936. | 

#»##* + # 

i 

l 

Comes now the plaintiff, the American Water Works 
and Electric Company, Incorporated, by its attorneys, and 
states that this Court (Bailey, J.,) by order entered Janu¬ 
ary 9, 1936, erred as follows: 

1. In granting the motion of the defendants to stav 

V.' t’ w 

the proceedings herein. j 

2. In entering the order of Januarv 9, 1936, staging the 

proceedings in this cause to await the outcome of another 
proceeding in the courts of a foreign jurisdiction, between 
other parties and involving different issues, which this 
Court has no power to control. i 

3. Because said order is in effect an injunction against 
the assertion of plaintiff’s rights during the period speci¬ 
fied and denies to plaintiff its statutory and constitutional 
right to have the questions of fact and law raised in its 
bill of complaint speedily determined and conclusively 
adjudicated by the Courts of this jurisdiction. 

4. Because said order will cause plaintiff irreparable 
injury, impair its freedom of contract and deprive }t of the 
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right to the enjoyment and use of its property, without 
any pecuniary redress. 

5. Because the Court had no power or jurisdiction to 
enter said order. 

6. Because said order constitutes an abuse of anv dis- 
cretion which the Court may have had in the premises and 
is arbitrary and capricious. 

7. Because said order is not supported by any facts 
properly before the Court. 

8. Because the Court made no findings of fact and 

295 separate conclusions of law as required by equity 
rule Xo. TO 1 2 3 /* of the Supreme Court of the United 

States, promulgated November 25, 1935. 

JOHN C. HIGGINS, 

JOHN S. FLANNERY, 

Attorneys for plaintiff, American 
Water Works and Electric Com - 
pany , Incorporated. 

Service of a copy of the foregoing assignment of errors 
is acknowledged this 20th dav of February, 1936. 

r HOMER CUMMINGS, 

Atty. Gen., 

By UGO CARUSI, 

i Executive Asst.; 

JOHN J. BURNS, 

i Attorneys for Defendants. 

296 Designation of Record. 

Filed February 20, 1936. 


Now comes the American Water Works and Electric 
Company, Incorporated, the plaintiff in the above entitled 
cause, by its attornevs of record, and designates the follow- 

7 ms & * 

ing for inclusion in the transcript of record on appeal in 
the above entitled cause: 

1. Bill of Complaint; 

2. Motion of Defendants to Stay Proceedings; 

3. Answer of Plaintiff to Defendants’ Motion for a Stay, 
and Exhibit; 
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i 

i 

i 


4. Memorandum of Bailey, J., filed January 6jth, 1936, 
sustaining Motion to Stay; 

5. Order of Bailey, J., entered January 9th, 1936| staying 

further proceedings; | 

6. Order of the United States Court of Appeal^ for the 
District of Columbia, dated February 17th, 1936, granting 
Petition for Allowance of a Special Appeal; j 

7. Plaintiff’s Assignment of Errors; j 

8. This Designation of Record. 


JOHN C. HIGGINS, ! 

JOHN S. FLANNERY, 
Attorneys for Plaintiff, Appellant. 

, I 

i 

Service of a copy of the foregoing Designation of Record 
is acknowledged this 20 day of February, 1936. 

HOMER CUMMINGS, 

i 7 

Atty\ Gen., 

By UGO CARUSI, 

Executive fisst.; 
JOHN J. BURNS, j 

Attorneys for Defendants. 

\ 

\ 

297 Supreme Court of the District of Columbia.i 

i 

I 

United States of America, 

District of Columbia, ss: \ 


I, Frank E. Cunningham, Clerk of the Supreme (j}ourt of 
the District of Columbia, hereby certify the foregoifig pages 


numbered from 1 to 296, both inclusive, to be a time and 
correct transcript of the record according to directions of 


counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60146 in Equity, wherein Atnerican 
Water Works and Electric Company, Incorporated, is 
Plaintiff and James M. Landis, George C. Mathews, Robert 
E. Healy and James D. Ross, individually and as numbers 
of and constituting the Securities and Exchange Commis¬ 
sion of the United States, Homer S. Cummings, individually 


and as Attorney General of the United States, and James 
A. Farlev, individually and as Postmaster General of the 

7 •/ 


United States are Defendants, as the same remains upon 


the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of March, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

< Bv CHAS. B. COFLIN, 

i Assistant Clerk. 

298 In the United States Court of Appeals for the 

District of Columbia. 

January Term, 1936. 

No. 6655. 

Amerlcan Water Works and Electric Company, Inc., 

Appellant, 

v. 

James M. Landis et al., Appellees. 

% 

Stipulation. 

It is stipulated by counsel for the respective parties in 
the above entitled cause that in printing the record, the 
Clerk shall omit therefrom Exhibit A, pages 36 to 55, in¬ 
clusive, of the typewritten record, said Exhibit being a 
copy of the original bill of complaint in the case of Securi¬ 
ties and Exchange Commission v. Electric Bond and Share, 
et ah, as said original bill of complaint is superseded by the 
amended and supplemental bill of complaint in said latter 
case which is included in the typewritten record at pages 
SO to 116. 

JOHN S. FLANNERY, 

JOHN E. LARSON, 

Attorneys for Appellant. 

\ HOMER S. CUMMINGS, 

B. V. C., 

! JOHN J. BURNS, 

B. V. C., 

Attorneys for Appellees. 
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299 [Endorsed:] In the United States Coi^rt of Ap¬ 
peals for the District of Columbia. January Term, 
1936. Xo. 6655. American Water Works and Electric 
Company, Inc., Appellant, v. James M. Landis qt al., Ap¬ 
pellees. Stipulation. United States Court of Appeals for 
the District of Columbia. Filed Mar. 2, 1936. |lenry W. 
Hodges, Clerk. McKenney, Flannery & Craighill, Hibbs 
Building, Washington, D. C. 


: i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6655. American Water Works and Electric Company, 
Incorporated, Appellant, vs. James M. Landis et ajl. United 
States Court of Appeals for the District of Coluirjbia. Filed 
Mar. 2, 1936. Henry W. Hodges, Clerk. 
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John C. Higgins, 
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Attorneys for Plaintiffs .j 
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In the | 

i 

I 

I 

I 

Unitrii States (Emtrt of Appral^ 

For the District of Columbia. ! 


In Equity 
No. 60136 


In Equity 
No. 60146 


BRIEF FOR THE APPELLANTS 

I 

The Facts. 

I 

1. The order appealed from. 

This is an appeal by permission of this Court! 
(R. p. 45)* from an order (R. p. 45) staying al| 
further proceedings in the appellants’ suits* ^ 

i 

*References to the Record are to the printed Record inj 
the American Water Works case. | 

**Since the issues on these appeals in both cases are 
identical, we will hereafter usually refer to the two plaintiff- 
appellants, their two suits, their two bills, etc., in thej 
singular. 



The North American Company, 

Appellant, 

against 

James M. Landis, et al., j 

Appellees. [ 

American Water Works and / 
Electric Company, Incorporated, I 

Appellant, I 
against | 

James M. Landis, et al., 

Appellees. 


i 





against the appellees (hereinafter called “de¬ 
fendants”) “upon the terms and conditions as 
set forth in the opinion of this Court in this 
cause filed herein the 6th day of January, 1936”. 
A reference to the motion for the stay (R. p. 
31) and to the court’s opinion (R. p. 40) will 
show that the stay thus granted is a stay until 
the validity of the Public Utility Holding Com¬ 
pany i Act of 1935* (hereinafter called “the 
Act”) “has been determined by the Supreme 
Court of the United States in the case of 
The Securities and Exchange Commission v. 
Electric Bond and Share Company, et. al., now 
pending in the District Court of the United States 
for the Southern District of New York, or until 
that case is otherwise terminated”. (The matter 
in quotes is from the motion for the stay.) 

2. The litigation preceding the stay. 

The plaintiff’s suit, stayed as above, is a bill in 
equity to enjoin the defendants from enforcing 
the Act against the plaintiff, on the ground that 
the Act is, as against the plaintiff, unconstitutional 
in toto .** 


*Being Title I of an Act of Congress, approved August 
26. 1935. entitled “An Act to provide for control and 
regulation of public-utility holding companies, and for 
other purposes”—Pub. No. 333, 74th Cong. 1st Sess. 

**The bill of the plaintiff. The North American Com¬ 
pany, also asks a declaration of the unconstitutionality of 
the Act under the Federal Declaratory Judgments Act of 
June 14, 1934 (Chapter 512, 48 Stats. 955 T. 28 U. S. 
C. A. § 400). It is clear, however, that none of the justi¬ 
fications for the stay which the defendants have urged 
require specific consideration of this aspect of the bill, 
which therefore we will not refer to again. 





I 


I 

The plaintiff is a holding company of the! class 
which is required by the Act to register unjier it 

on or before December 1, 1935. It has not so 

7 ! 

registered, and its bill, which was filed befor^ said 
date, declares its intention not to register, i 

° I 

The bill invokes the equitable jurisdiction df the 
court, because of the irreparable damages v^hich 

i 

the bill shows that the Act is already causing the 
plaintiff, and which, as the bill also shows,; the 
plaintiff will continue to incur in ever increasing 
amounts until it obtains the final relief for Which 

i 

the bill prays. This aspect of the bill will be fully 
explained below, particularly in connection With 

the offer, hereinafter stated, of the defendants to 

! 

submit to a temporary injunction (the bill does 
not ask for a temporary injunction ) during the 
continuance of the stay for which the defendants 

i 

moved, and which they have obtained. ; 

The bill of the plaintiff, The North American 
Company, was filed on November 26, 1935 (four 
days before the last day for registering under 
the Act), and the bill of the plaintiff, American 
Water Works and Electric Company, Incorpo¬ 
rated, was filed the next day, November 27, 1035. 

The plaintiff’s bill sets forth fully: (a) the b^sis 
of the court's jurisdiction over the cause; (b) 
the nature and character of the plaintiff's busi¬ 
ness; (c) the provisions of the Act and their ap¬ 
plicability to the plaintiff; (d) the grounds for 
the plaintiff's belief that the defendants intend 
to enforce the Act against it; (e) the reasqns 
why the plaintiff is irreparably damaged because 
of the Act and the threatened enforcement against 




it by the defendants, whether or not plaintiff reg¬ 
isters under the Act; (f) the reasons why the 
plaintiff believes the Act, as applied to it, to be 
unconstitutional in its entirety; and (g) the relief 
sought. 

On the same day that the plaintiff, The North 
American Company, filed its bill, the defendant 
Commission filed a bill against Electric Bond 
and Share Company and five of its corporate 
subsidiaries, in the United States District Court 
for the Southern District of New York. This 
case (hereinafter called “the Bond and Share 
case”) is of course the case in favor of which 
the plaintiff’s case has been stayed as aforesaid.* 
The bill in the Bond and Share case alleges that 
that company and the other defendants to it 
are holding companies which are required to 
register under the Act. The bill prays for a 
writ of mandamus to compel the defendants to 
register and also seeks to enjoin them from en¬ 
gaging in any of the activities prohibited to un¬ 
registered holding companies by the Act. 

At about the same time and prior to December 
1, 1935, approximately 48 other bills were filed in 
various United States district courts by other 
holding companies, seeking, on the same grounds, 
substantially the same relief sought by the plain¬ 
tiff. These bills named as parties defendant the 
United States district attorneys in the respective 

* On December 21, 1935, the original bill was super¬ 
seded by an amended and supplemental bill (R. p. 59). 
Hereafter all references will be to this amended and sup¬ 
plemental bill. 
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I 


districts and the local postmasters, and sojne 
of them named other defendants, including tjhe 
defendants herein. During the same period five 
other holding companies filed their bills in t\he 
court below seeking, on the same grounds, si}b- 

i 

stantially the same relief sought by the plaintiff. 

i 

3. The motion for the stay. 

I 

On December 7, 1935, before any answers hfd 
been filed by the defendants in the plaintiff's sijit 

i 

or in any of the other above-mentioned suits in 

the court below, or by the defendants in the Botyd 

[ 

and Share case, the defendants herein moved fpr 

i 

the stay which they have obtained as above stated. 
The motion was made and was granted in all tile 

suits in the court below. I 

! 

The reasons for the stay advanced in the mo¬ 
tion were (1) the pendency of the above-men¬ 
tioned 48 other suits, in the Federal courts; (2|) 
that the Commission, in order to secure an early 
determination of the constitutionality of the Act, 
had commenced the Bond and Share case, anti 

I 

that this suit would be prosecuted with all dud 
diligence to the Supreme Court; and (3) that the 
great number of the other pending suits would 
“tend to clog the courts, overtax the facilities of 

I 

the Government and make against that orderly 
and economical disposition of the controversy 
which is the Government’s aim.” I 

The motion, which was made by the Attorney 
General and by the general counsel for the Comj 
mission, was not supported by any affidavits. i 
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The plaintiff filed a sworn answer to the motion 
alleging that the issues of both fact and law in the 
Bond and Share case are entirely dissimilar to the 
issues in its case and further alleging with great 
circumstantiality just how the plaintiff would be 
irreparably damaged by the granting of the stay. 

The motion was argued on December 12, 1935, 
and thereafter briefs were filed. 


4. The offer of counsel for the plaintiff. 

In open court during the oral argument of the 
motion counsel for the plaintiff reviewed the offers 
which had previously been made to Government 
counsel by counsel for the plaintiff and by the 
utility industry to arrange for the trial of one or 
two test cases. After stating that Government 
counsel had ignored these offers, counsel for the 
plaintiff renewed the offer in open court. This 
proposal* and the Attorney General’s rejection of 
it read as follows: 

“Mr. Higgins: If counsel for the Govern¬ 
ment really want in these cases to avoid a 
multiplicity of trials and suits and proceed¬ 
ings and if they will meet any of our over¬ 
tures half way, I undertake to say that it 
will not be difficult for us to agree upon a 
group of three or four cases which will pre¬ 
sent every question that is involved in this 
multitude of suits, so that every one of these 
companies may be satisfied that its rights will 


♦Plaintiff’s petition for leave to appeal, par. 26. 
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j 

be promptly determined— consolidate them \all 
in one case, in one court, and try them out — 
so that the Government need not multiply Sts 
staff and need not exhaust its budget; apd 
if it can go ahead, if it wants to go ahead, to 
a fair determination of those issues in dne 
case, in one court, we will know then, inj a 
year’s time, perhaps, just what the fate of jail 

these companies is to be. ! 

• ! 

% ' # » ' m 

I 

“The Court: I will take the case unc.er 
consideration. In the meantime if the part ies 
can reach any agreement as to the hearing of 
these cases, any agreement such as suggested 
by Mr. Higgins, of course, I shall be gljad 
if you do so. Otherwise, of course, I will 
proceed to act on this application. 

“The Attorney General: I think such Ne¬ 
gotiations will be entirely futile, your Hon^r. 

“Mr. Higgins: I will say, in spite of tjhe 
Attorney General’s statement, we are En¬ 
tirely willing to undertake such negotiations. 
We do not propose to force ourselves on hip, 
however.” 

i 

This offer was made on behalf of the industry 
as a whole and is still available to the defendants. 

On January 6, 1936 the court below filed ^ts 
aforesaid opinion (R. p. 40). | 

5. The Act. 

The following statement as to the Public Utility 
Holding Company Act of 1935 seems appropriate 
at this point, although doubtless the court is 
already familiar with its general character. 
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The Act was passed by the Congress and ap¬ 
proved by the President on August 26, 1935. 

Section 4(a) provides that unless a “holding 
company”* registers with the Commission under 
Section 5, it shall be unlawful after December 1, 
1935 for such company, directly or indirectly, to 
sell or transmit electricity or gas in interstate 
commerce, or to use the mails or the instrumentali¬ 
ties of interstate commerce for certain specified 
purposes (these purposes including practically all 
of the plaintiff's usual business activities), to en¬ 
gage in any business in interstate commerce, or to 
own or control any voting security of any sub¬ 
sidiary company which does any of the foregoing. 

Section 4(b) provides that every holding com¬ 
pany which has distributed or sold publicly sub¬ 
sequent to January 1, 1925 securities any of 
which were held on October 1, 1935 “by persons 
not resident in the State in which such holding 
company is organized” shall register with the 
Commission. The plaintiff is such a company and 
therefore must register, if the Act is constitu¬ 
tional as to it. 

Section 29 provides that any holding company 
violating the provisions hereinabove referred to 
may be fined $200,000 for each violation thereof. 
Section 26(b) provides that any contracts made 

*This is a defined term under Section 2(a)(7) of the 
Act. The definition includes all companies which own or 
control 10% or more of the voting securities of a gas or 
electric company. For the reasons alleged in its complaint 
the plaintiff falls within this definition. 
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I 

i 

i 

i 

in violation of any provision of the Act shall be 
void.* 

Section 5 provides that a company may register 
by filing certain detailed registration statements 
with the Commission. 

The remaining sections of the Act set up (Re¬ 
tailed regulatory provisions which give to the 
Commission complete and unlimited control o\jer 
practically every aspect of the business and oper¬ 
ations of registered holding companies and their 
subsidiaries, including the issuance and sale bf 
securities, the acquisition or disposition of prop¬ 
erty or assets of any character whatsoever, coh- 
tracts and transactions with other persons, pay¬ 
ment of dividends, accounting, and practically £ll 
other activities both inter-corporate and with othpr 
persons. It prohibits outright any acquisitions pf 
property which will not “tend” toward the devel¬ 
opment of an “integrated public-utility system.” 

The most important section of the Act appli¬ 
cable to registered holding companies is Section 
11 , which contains the so-called “death sentencep. 
This section requires the substantial elimination 
of all registered holding company systems aft^r 
January 1, 1938, except those constituting a single 
“integrated public-utility system”, and gives io 
the Commission unlimited power to require regis¬ 
tered holding companies to divest themselves bf 
their assets in order to accomplish such substantial 
dissolution. 

i 

*With an exception as to the rights of any person 
acquired without actual knowledge of the facts constitut¬ 
ing the violation of the Act. 



10 


The plaintiff, of course, was compelled, prior to 
the filing of the bills of complaint, to choose 
whether to subject itself to the irreparable injury 
which would ensue from its failure to register 
with the Commission and to seek the relief which 
is sought in its bill, or to suffer the irreparable 
injury which would inevitably occur should it 
register.* For the reasons alleged in its bill, the 
plaintiff decided not to register. The attempt of 
the defendants to make capital out of the plain¬ 
tiff’s refusal to register is dealt with in Section 
VI, pp. 73-77, of this brief. 

6. The Record on this appeal. 

As above stated, the defendants’ motion (R. 
p. 31) was unsupported by affidavits. It was 
also unsupported by any other papers, except 
for certain papers referred to by the Attorney 
General in his oral argument and/or in the defend¬ 
ants’ briefs in support of the motion. 

On February 19, 1936 after this Court had 
granted the plaintiff’s petition for leave to appeal, 
the defendants filed a motion in the court below 
seeking to have incorporated in the record on ap¬ 
peal an affidavit of the Attorney General, verified 
February 19, 1936, and numerous exhibits ap- 

*The bill of the plaintiff Water Works Company ex¬ 
pressly alleges that the damages it would suffer from 
registering would probably be greater than the damages 
consequent to not registering. The bill of The North 
American Company does not attempt such a comparison 
of damages, but its allegations sufficiently show that it 
would suffer great and irreparable injury in either case. 
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pended thereto. All but one of these exhibits are 
the above-mentioned papers referred to by the de¬ 
fendants on the oral argument and in their briefs. 

Although the court below agreed with | the 

i 

plaintiff that it had no power to grant such a 
motion without the plaintiff’s consent, the plaintiff 

• T 

nevertheless desired to have before this Court! on 
this appeal all the facts or allegations of fact 
conceived by the defendants to support their mo¬ 
tion. For the plaintiff of course desired to a\foid 
a possible reversal of the order on the narrow 
ground that the defendants had not properly pre¬ 
sented to the court below and properly mkde 

_ I 

part of the Record all the matters upon which 
they relied in their briefs below. The plaintiff 
naturally does not wish the additional delay conse¬ 
quent upon a possible renewal of the motion| by 
the defendants, supported by affidavits, if phis 
Court should reverse for lack of such supporting 
evidence. j 

The plaintiff therefore offered to stipulate \yith 
the defendants that, with certain qualifications 
set out in its answer to this second motion of jthe 
defendants, the affidavit of the Attorney General 
and the exhibits annexed to it should be incorjpo- 
rated in the Record. The defendants agreed to 
this, and an order was accordingly entered to that 
effect on February 26. Certain of the abqve- 
mentioned papers incorporated in the Record' as 
aforesaid have not yet been referred to. Tpey 
will be referred to in the following summary. ! 
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7. Stimmary of the facts on the present Record. 

Including now the papers which have been 
made a part of the Record by the aforesaid stip¬ 
ulation of February 26, 1936, we may make the 
following summary of the procedure and of the 
material and allegedly material facts on which the 
defendants obtained their stay: 

1. The defendants have obtained an ah 
initio stay of all proceedings against them in 
a suit in equity brought against them by the 
plaintiff in the court below to test the con¬ 
stitutionality, as against the plaintiff, of the 
Public Utility Act of 1935. 

2. They have obtained identical stays in 
other suits brought against them in the same 
court for the same purpose. 

3. The stay is to run until the final deter¬ 
mination of a suit (the Bond and Share case) 
brought by the defendants herein (other 
than the Attorney General and the Postmas¬ 
ter General) in another Federal court to test 
the constitutionality of the same Act as 
against another unregistered public utility 
corporation and certain of its subsidiaries. 

4. The stayed suit was commenced on the 
same day as the Bond and Share case,* and 
the other stayed suits only a few days there¬ 
after. 

• *The suit of the plaintiff, American Water Works Com¬ 
pany was commenced the day after the Bond and Share 
case. 
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5. The final determination of the Bond 

\ 

and Share case (until which final determina¬ 
tion the stay is to run) means the final deter¬ 
mination of it on appeal by the court of j last 
resort (the Supreme Court), if an appeal to 
that court should be taken by either party. 

i 

i 

i 

6. The only qualification to which the 
stay, as stated above, would appear to be 
subject is that the preferred suit be pros¬ 
ecuted bv the Commission with due 4ili- 

. • . !. 

gence. The order contains no provision wjith 
respect to delays, reasonable or unreason¬ 
able, which may be obtained by the defend- 
ants in the preferred suit, or with respect! to 
any other delays, however prolonged, pro¬ 
vided they are not caused by lack of due djli- 

i 

gence on the part of the Commission. j 

I 

i 

7. It is not denied that it is by no mepns 

improbable that two or three years rr^ay 
elapse before the final determination of tjhe 
preferred suit contemplated by the order! is 
had. j 

i 

j 

8. The defendants did not show or at¬ 

tempt to show that in the ordinary course of 
events the preferred suit would probably j)e 
tried before this case. I 

l 

I 

9. The issues in the preferred suit are cop- 

I 

cededly not identical with the issues in this 
suit. The most that is alleged by the defend¬ 
ants herein is that the decision in the pr<p- 

i 

ferred suit will furnish “a valuable prec^- 


i 
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dent” for the decision of this suit and of the 
other stayed suits and “simplify the issues” 
in them. 

10. The plaintiff's bill of complaint alleges 
th;it the plaintiff will suffer irreparable dam¬ 
ages unless and until it obtains the final re¬ 
lief which the bill prays for. 

11. A large number of similar suits against 
the defendants are pending in other Federal 
courts. In all of these suits, however, no 
valid service of process on the defendants 
therein who are also defendants to this suit 
has been had, and in none of them do said 
defendants intend to appear voluntarily. In 
all or the great majority of these suits the 
service of process on said defendants has 
been or will be quashed, and in all or the 
great majority of them the bills of complaint 
have been or probably will be dismissed as 
against said defendants on the ground of 
improper venue. In addition, in all or the 
great majority of said suits, the other de¬ 
fendants to them have defaulted or will de¬ 
fault, under the advice or instructions of 
the defendants in this suit. (The facts 
stated in this paragraph commencing with 
the second sentence were made part of the 
Record by the stipulation of February 26, 
1936.) 

12. Counsel for the plaintiff, on behalf of 
the plaintiffs in all the stayed suits and of the 
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Utilities generally which were opposing the 
Act, offered in the court below to negotiate 
with the defendants for the purpose of selept- 

i 

ing a few suits to be tried in a consolidated 
case as a test of the constitutionality of the 
Act; but the defendants refused point blank 
so to negotiate. ! 

I 

13. In the court below the defendants 
threatened that, if the stay which they sought 
(and which they have obtained) was 4 ot 
granted, they might suffer a default in tliis 
suit. They made the same threat in the othier 
stayed suits. (This threat was made defi¬ 
nitely for the first time in the defendants’ 

* 

reply brief filed after the oral argument.) j 

14. Prior to the commencement of the 

stayed suits the defendant Commission 
offered to accept notices of registration under 
the Act, containing reservations to the effqct 
that registration under the Act should be 
without prejudice to the right of any regis¬ 
trant thereafter to challenge the constitution¬ 
ality of the Act in any particular. Despite 
this offer none of the stayed plaintiffs regis¬ 
tered under the Act (This fact and the fabt 
stated in the next paragraph were among tljie 
facts stated by the defendants to the coujrt 
below on the oral argument, and now forn|i- 
ally incorporated in the Record.) I 

15. Before this suit was commenced tlje 
defendants had announced that they did n6t 
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intend for the time being to prosecute com¬ 
panies required by the Act to register (as is 
the plaintiff) for failing to register or for 
thereafter doing any of the acts which the 
Act makes it unlawful for unregistered com¬ 
panies to do. 

1 16. In the court below the defendants 
offered to submit, during the period of the 
stay which they have obtained, to a tempo¬ 
rary injunction, enjoining them from en¬ 
forcing the Act against the plaintiff. They 

made the same offer in the other staved suits. 

* 

II 

Summary of the defendants' justifica¬ 
tions of the stay and of the plaintiff's 
answers thereto. 

The i following numbered paragraphs state the 
defendants’ alleged justifications of the stay, to¬ 
gether with brief statements of the plaintiff’s an¬ 
swers thereto and references to the sections of 
this brief in which the answers are contained. 

1. Defendants' general assertion that a 
stay of this nature is within the discretionary 
pozver possessed by all courts to grant rea¬ 
sonable delays. This position is answered in 
Section IV, pp. 29-71, of this brief, where 
the authorities on “stays’’, etc., are collected, 
and where we show that the stay granted the 
defendants is completely unprecedented and 
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I 

i 

contrary to every known principle of l|w 

i 

governing in such matters. ! 

! 

2. Defendants' denial that the plaintiff vpill 
suffer damage by the stay. The defendants 
make (in paragraph II of their answer to the 
petition for leave to appeal, and nowhejre 
else in the Record) a blanket denial, unsup¬ 
ported by any facts, that the plaintiff will 
suffer the damages alleged in its bill of com¬ 
plaint, as hereinabove stated—namely, irre¬ 
parable damages which will continue to ac¬ 
crue during the stay until the plaintiff ob¬ 
tains the final relief which its bill prays fc*r. 
This alleged justification is answered in Sec¬ 
tion III of this brief (pp. 22-29) where it 
is pointed out that the allegations of tlje 
plaintiff’s bill and of plaintiff’s answer to the 
motion for a stay show precisely how anjd 
why the plaintiff will sustain these damages, 
and that the defendants’ above denial of sucfi 
damages raises no issue material to this ap- 

i 

peal, and is recklessly made, in complete dis¬ 
regard of indisputable facts. 

3. Defendants' offer of a temporary in\- 

i 

junction. The defendants seek to justify the 
stay by their offer to submit to a temporary 
injunction, as above stated. Plaintiff does 
not ask or desire a temporary injunction, bel 
cause such an injunction would do plaintiff 
no good. We point out in Section III (pp>. 
22-29) of this brief, just why this is so, and 
why and how plaintiff must continue to suffef 


i 
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irreparable injury notwithstanding any tem¬ 
porary injunction which might be issued. 

I 4. Defendants' threat to suffer a default. 
The defendants seek to justify the stay by 
their aforesaid threat to suffer a default, if 
the stay is not granted. The attempted 
justification here proceeds upon the further 
assumption by the defendants that a default 
decree against them in this case will be un¬ 
enforceable if the defendants later obtain a 
decision in the Bond and Share case uphold¬ 
ing the constitutionality of the Act. The 
argument, as will appear, is an argument to 
the effect that therefore the stay will not in¬ 
jure the plaintiff. The amazing nature of 
this argument is shown in Section VII (pp. 
78-83) of this brief, from which it will also 
appear that it is wholly immaterial whether a 
default decree against the defendants in this 
case will or will not be enforceable if the 
Supreme Court later upholds the constitution¬ 
ality of the Act in the Bond and Share case. 

5. The Commission's offer to accept reg¬ 
istration notices containing “without preju¬ 
dice” reservations. The defendants urge as 
a justification of the stay the above-stated 
offer of the Commission to accept notices of 
registration containing “without prejudice ,, 
reservations. The complete immateriality of 
this argument, and the unjustified assump¬ 
tion underlying it are shown in Section VI 
(pp. 73-77 ) of this brief. 
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6. The defendants' declarations of an in¬ 
tention not to prosecute non-registering com¬ 
panies. The defendants urge as a justifica¬ 
tion of the stay their above-mentioned decla¬ 
ration that they do not intend for the present 
to prosecute non-registering companies fj>r 
violations of the Act, including their failure 
to register under it. The answer to this 
argument will be found in Section III (pp. 
22-29) of this brief, where it is shown thfit 
the damages which the plaintiff will suffer 
will not be prevented or ameliorated by tie 
failure of the defendants to prosecute it for 
such violations of the Act, but that on qie 
contrary plaintiff’s injuries are multiplied 
and prolonged by the defendants’ refusal 
promptly to prosecute the plaintiff for its 
refusal to register under the Act. 

7. The issues in the Bond and Share cade. 

i 

The defendants urge as a justification of the 
stay the fact that, although the issues in the 

i 

Bond and Share case are not identical with 
the issues in this case, nevertheless, if that 
case goes to the Supreme Court, the final de- 

i 

cision in it of that Court case will “furniih 
a valuable precedent” in this case, and w^ll 
“simplify the issues” in it. For the reasons 
stated in Section IV(1) (pp. 29-35) of this 
brief, we believe it to be clear that the stdy 
could not be justified even if the issues in tljie 
Bond and Share case were identical with tljie 
issues in this case. If, however, the Couft 
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believes that the question of the issues in the 
Bond and Share case are in any way material 
on this motion, we refer it to the discussion 
in Section VIII (pp. 84-90) of this brief. 

And of course even if the issues in the 
Bond and Share case were identical with 
the issues in the plaintiff's case, the fact re¬ 
mains that the Bond and Share case may 
never be decided by the Supreme Court. 

The Bond and Share Company might, be¬ 
fore that, decide to reorganize and register 
under the Act, thus accepting a lower court 
judgment against it. Or, if the Government 
loses in the lower court, it might decide, as 
it has in other recent cases, not to appeal, or 
it might decide, as it has in still other recent 
cases, to dismiss its appeal before argument, 
and then seek some other more favorable 
case for a test of the Act. 

If this stay is allowed to stand, the plain¬ 
tiff would thus, after a year or two's delay, 
be left right where it is now, with an addi¬ 
tional year or two of delay confronting it 
before its rights could be finally adjudicated. 
Having been denied its right to a prompt 
trial and adjudication of its own case, its 
fate would be at the hazard of a change of 
mind or plan by either litigant in another 
case, while it stood helpless to avoid the ac¬ 
cumulating losses it was suffering during the 
prolonged delay. This consideration alone 
is sufficient to require a reversal of the stay 
as a gross abuse of discretion. 
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8. The pendency of the other stayed suits 
and of the suits in the other Federal courts. 
The defendants urge as a justification c\i 

i 

the stay the pendency against them of th|e 
other stayed suits, and of the suits in the 
other Federal courts hereinabove referred to. 

i 

It is obvious that for all practical purposds 
the stay in question is tantamount to an in¬ 
junction obtained on an original hill in equity 
against the plaintiff filed before the com¬ 
mencement of this suit enjoining the plaintiff 
from bringing it until after the final deterL 
mination of the Bond and Share case. Conp 
sidered, therefore, as a remedy against the 
threat of a “multiplicity of suits” against 
the defendants, the stay must clearly be testec^ 
by the rules with respect to original bills in 
equity brought for this purpose. In Sectioii 
IV(3) (pp. 62-66) of this brief we show 
that the stay cannot possibly be justified orj 
this theory. But even if this were not so, the: 
above-stated offer of counsel to cooperate: 
with the defendants in selecting a few test! 
cases and consolidating them for trial, plus 
the above-stated manner in which the cases 
pending in the other Federal courts are bein^ 
disposed of, completely destroys any justifi¬ 
cation of the stay which might be based on, 
the pendency of said other suits. This as¬ 
pect of the case is discussed in Section V| 
(pp. 71-73) of this brief. 
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9. The alleged insufficiency of the plain¬ 
tiff's bill of complaint. In the court below, 
the defendants urged as a justification for 
the stay the alleged insufficiency of the plain¬ 
tiff's bill of complaint to state a cause of 
action against them in equity, even if the Act 
is unconstitutional. The lower court disre¬ 
garded this contention, and the defendants' 
answer to the petition for leave to appeal 
(par. 9) concedes that the legal sufficiency 
of the plaintiff's bill is immaterial on this 
appeal. We therefore do not discuss the 
point in this brief. 

Ill 

The plaintiff’s bill shows clearly that 
the plaintiff is now suffering irreparable 
damages which will continue to increase 
nntil it obtains the final relief prayed 
for in its bill. 

We wish to preface the discussion under this 
section of our brief by the statement that, so far 
as we are aware, the courts, in holding that they 
have no power to grant blanket indefinite stays 
that may extend over long periods of time, never 
stop to inquire whether the stayed party will be 
pecuniarily damaged by the delay. We refer the 
Court to the many cases cited in Section IV (2) 
(pp. 35-61) of this brief in which stays asked for 
in order to permit a party to obtain a final deter¬ 
mination of another suit in which he is engaged 
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(to which other suits the stayed plaintiff is alniost 
always also a party) are invariably held beydnd 
the powers of a court. The suits sought tojbe 
stayed are frequently actions at law, in which the 
stayed plaintiff is merely claiming damages; ajnd 
the courts never rest their decisions denying st^ys 
on findings that the delay may make it impossible 
or difficult for the plaintiff to collect his cla^m 
when he eventually obtains his judgment. It is 
obvious that the reason for this is, not that dam¬ 
ages are “presumed'’ until the contrary is sho\fn, 
but that the right of suitors to obtain the prompt¬ 
est possible relief which the courts can give them 
is one which must be preserved at all hazards if 

i 

the courts are to retain the confidence and respect 
of the people . 

Nevertheless, should this Court regard the 
matter as in any way material, we desire to 
point out that the plaintiff’s bill of complaint 
shows in the clearest possible way the precise 
manner in which the Act is now inflicting injury 
on the plaintiff, and why that injury will continue 
and will increase until the plaintiff obtains the 
final relief for which it prays. 

The acts and activities which are prohibited jto 
unregistered companies by the Act (Section 
4(a)) are stated in the footnote below.* A read- 

*They are: 

“(1) to sell transport, transmit, or distribute, !or 
own or operate any utility assets for the transportja- 
tion, transmission, or distribution of, natural or manu¬ 
factured gas or electric energy in interstate coip- 
merce; j 
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ing of those provisions is enough to show that, if 
they are observed, they will make impossible the 
carrying on of a normal and profitable business by 
any large holding company, in spite of the fact 
that many of the prohibitions are in form prohibi¬ 
tions merely against doing the specified acts by 
the use of the mails or the instrumentalities of in¬ 
terstate commerce. And it is equally clear that, if 
these prohibitions are ignored, the cloud which 
will be cast on the legality of the contracts and 
other acts of such a company will paralyze its 
business to practically an equal extent. That this 

(2) by use of the mails or any means or instru¬ 
mentality of interstate commerce, to negotiate, enter 
into, or take any step in the performance of, any 
service, sales, or construction contract undertaking to 
perform services or construction work for, or sell 
goods to, any public-utility company or holding com¬ 
pany; 

(3) to distribute or make any public offering for 
sale or exchange of any security of such holding 
company, any subsidiary company or affiliate of such 
holding company, any public-utility company, or any 
holding company, by use of the mails or any means 
or instrumentality of interstate commerce, or to 
sell any such security having reason to believe that 
such security, by use of the mails or any means or 
instrumentality of interstate commerce, will be dis¬ 
tributed or made the subject of a public offering; 

(4) by use of the mails or any means or instru¬ 
mentality of interstate commerce, to acquire or nego¬ 
tiate for the acquisition of any security or utility 
assets of any subsidiary company or affiliate of such 
holding company, any public-utility company, or any 
holding company; 

(5) to engage in any business in interstate com¬ 
merce; or 

(6) to own, control, or hold with power to vote, 
any security of any subsidiary company thereof that 
does any of the acts enumerated in paragraphs (1) 
to (5), inclusive, of this subsection.” 
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was both the intention of the framers of the Act 
and the expectation of those now administering it 
is clearly shown by the statement of the defend¬ 
ant Landis, Chairman of the Commission, in a 
press statement of November 8, 1935, in which 
he asserted that 

“unless a holding company registers, tjie 
validity of any issue of securities which it 
may offer and of all acquisitions of property 
and of contracts made by it would be in ques¬ 
tion, at least until a final decision upon the 
issue of constitutionality was handed dovim 
by the Supreme Court.”* 

i 

It is not therefore the fear of criminal prose¬ 
cutions for not registering or for doing any of 
the acts prohibited to unregistered companies 
which principally compelled the plaintiff to seek 
relief in equity. The plaintiff would indeed wel¬ 
come a prompt prosecution for its failure to regis¬ 
ter, since the decision in such a case might deter¬ 
mine, as promptly as would a final decision jn 
this case, whether or not the plaintiff has any¬ 
thing to fear from the Act. But this, of courde, 

i 

is precisely what the defendants have declared 
that they will not do,—although they assert tljie 
Act to be constitutional and threaten eventually 
to compel the plaintiff to comply with it. Never¬ 
theless, they have in effect declared their inteji- 
tion not to do so until the Act has been held con¬ 
stitutional as against some other company,—thus, 
of course, not only leaving the plaintiff in its abo^e 

♦The New York Times, page 1, November 8, 1935. ! 


i 
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predicament during the interval, but with the 
added possibility that such a decision holding the 
Act constitutional may hold it constitutional on 
grounds which would still leave undetermined the 
question whether it is constitutional as against the 
plaintiff, thus leaving the plaintiff in the above 
legal limbo for an additional period of unpredict¬ 
able duration. 

If it were the purpose of the defendants to 
inflict the maximum of injury upon the plaintiff, 
they could not have chosen any method more cer¬ 
tain to accomplish that result. 

The business of the plaintiff is fundamentally 
the conservation and enhancement of the values of 
its investments aggregating several hundred mil¬ 
lion dollars. Intelligent administration of such a 
business cannot be immobile and passive but must 
be active, alive and far-sighted. Freedom of 
action is absolutely essential, but such freedom is 
impossible without knozcledge of what may be lazv- 
fully done, and without assurance of continuity 
of existence. 

Until therefore the plaintiff obtains a decree 
declaring the Act to be unconstitutional as against 
it, thes validity of most of its corporate relation¬ 
ships and of practically every transaction or ac¬ 
tivity in which it normally engages will be subject 
to doubt and question. What banker would un¬ 
dertake to sell, by public offering, an issue of plain¬ 
tiff’s securities, until this stigma of illegality is re¬ 
moved by a final decision that the Act is void as 
applied to the plaintiff? What must be the effect 
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of that stigma upon any effort of plaintiff to 
negotiate a major or long-term contract? 

For these reasons, it is clear that the Act) as 
is fully alleged in the plaintiff’s bill, constitutes 
a present and substantial cloud and encumbrance 
on the plaintiff’s title to its investments, a present 
and substantial impairment of its freedom of con¬ 
tract, and a present impairment of its credit ^ind 
of the value of its securities and other property. 

Moreover, although the plaintiff has not regis¬ 
tered, the provisions of the Act with respect to 
registered companies have to a large extent pre¬ 
cisely the same paralyzing effect on the plain¬ 
tiff today, as an unregistered company, as 
they would have if the plaintiff had registered, 
since, in the event that the Act is held to be cpn- 
stitutional as to it, the plaintiff will eventually be 
compelled to register and submit to the provisions 
of the Act applicable to registered companies. 
This is particularly true as to Section 11 of the 
Act (summarized above, p. 9), which contains 
the so-called “death sentence’’. If the Act is con¬ 
stitutional as to the plaintiff, the refusal of i:he 
plaintiff to register has rendered no less inevitable 
the infliction of this “death sentence” on it;! so 
that its failure to register has in no way mini¬ 
mized the effect of this threat of complete cor¬ 
porate dismemberment and dissolution. And ij is 
obvious that no large holding company like \he 
plaintiff, with this threat of early dismemberment 
and dissolution hanging over it, can make long- 
range plans, or give such assurances of permanent 
employment as are necessary in order to procure 
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and retain efficient officers and a skilled executive 
and technical staff; or make the property acquisi¬ 
tions or Jong-term contracts that are essential to 
its growth and prosperity. Because of Section 
11 every such company, whether registered or un¬ 
registered, must necessarily abandon policies fol¬ 
lowed by it over many years, and necessary to its 
continued welfare, in favor of temporary expedi¬ 
ents designed to tide it over the period of uncer¬ 
tainty. It goes without saying, that this means 
not only immense, but also irreparable pecuniary 
loss. 

We discuss elsewhere (Section VI, pp. 73-77) 
the defendants’ attempted justification of the stay 
because of the offer of the Commission to accept 
notices of registration containing “without preju¬ 
dice” reservations. If the justification is on the 
theory that the plaintiff could have avoided or 
minimized the above damages by registering under 
the Act (which the defendants have nowhere ex¬ 
pressly argued), we merely refer the Court to 
the bill of complaint, which alleges in great detail 
the provisions of the Act with respect to regis¬ 
tered companies and the effect which these will 
have on the plaintiff’s business.* 

We believe that the above also completely dis¬ 
poses of the defendants’ attempted justification of 
the stay by their offer to submit to a temporary 

*\Ve have already pointed out that the bill of complaint 
of the plaintiff, American Water Works Company, ex¬ 
pressly alleges that, although it is impossible to make 
precise calculations in the matter, the damages which it 
would suffer from registering appear to be at least as great 
as those which it is suffering as an unregistered company. 
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injunction during the running of the stay. As We 
have pointed out above, the plaintiff's bill does not 
ask for a temporary injunction. 

IV 

i 

Both on principle and on the authori- 
ties the stay is a manifest abuse of what¬ 
ever discretion the Court may have jto 
grant delays. 

1. The character of the stay order and its 
effects upon plaintiff’s suit. 

It is plain that, from the point of view of tfie 
litigant himself who is invoking the assistance bf 
a court, the granting of a “stay” of his suit mjzy 
be precisely the same in its practical effect as the 
refusal of the court to entertain “jurisdiction” 
of the suit. In particular, to a litigant in urgept 
need of the speediest relief which the court !in 
which he is suing can possibly give him, it is ill 
one whether the court throws his case out becaujse 
it has no “jurisdiction” of it, or whether, while 
nominally asserting its “jurisdiction,” it grants a 
“stay” of his suit for any length of time beyond 
what is absolutely required for the proper ad¬ 
ministration of its own other business, and aft£r 
giving fair consideration also to the adversary 
party's situation. The consequences to the liti¬ 
gant are as disastrous in the latter case as in the 
former, since the granting of a so-called “sta>f” 
in such a situation renders the court's nominal r£- 
tention of “jurisdiction” of the case a mere legal 
mockery. 
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The granting of a strict common-law plea in 
abatement on the ground of another action pend¬ 
ing does not, of course, ever place a litigant in 
the above predicament, for the simple reason that 
such a plea presupposes the pre-existence of an¬ 
other and earlier commenced action between the 
same parties and involving the same issues. 
Neither, on the other hand, is the litigant placed 
in this predicament in the usual case where the 
court dismisses the suit for lack of “jurisdiction” 
in the strict sense of the term, for in that case 
there usually is another court which has jurisdic¬ 
tion, so that the only damages which the dismissed 
party will suffer by the delay will have been caused 
by his own failure to choose the right forum in the 
first instance. 

But where there is no such other court in which 
the litigant may sue, and where the court in which 
he does sue has jurisdiction, then, as above stated, 
a prolonged so-called “stay” for an indefinite 
period has clearly deprived the litigant of funda¬ 
mental substantive rights in exactly the same zeay 
as if his case had been wrongly dismissed for 
want of jurisdiction. And thus it is that even a 
statute providing for an unreasonably indefinite 
stay of actions is unconstitutional. Sliosberg v. 
New York Life Insurance Company , 244 N. Y. 
482 (1927).* 

*The statute in question stayed actions on certain con¬ 
tracts, and the unreasonable length of the stay was held 
to impair the obligation of these contracts; but it seems 
equally dear that a plaintiff is deprived of his property 
without due process of law by a stay the wholly unnec¬ 
essary duration of which unreasonably compels him to 
sustain constantly accruing damages which will continue 
to increase until he obtains the final relief which he seeks. 
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i 


That the defendants’ motion cannot be sustained 

i 

• j 

i 

as a plea in abatement on the ground of another 
action pending will, we suppose, be conceded. Apd 

I 

it is equally clear that the motion cannot be sup¬ 
ported, on the analogy of such a plea in abatement, 
—on the ground, namely, that the stayed plaintiff 
is the defendant in another action between the 
same parties.* 

Moreover, it is undisputed that the defendants 
are not seeking the stay here because the plaintiff 

i 

has brought this suit in this Court. They ate 
seeking the stay because the plaintiff has had the 
temerity to bring it in any court, while their owln 

i 

suit against Bond and Share is undecided; arid 

i 

they are saying this in spite of the fact that there 
can be no possible question of the good faith qf 
the plaintiff in commencing the suit in this Couft 
—at the official domicile of the defendants. Tile 

i 

i 

defendants cannot be sued in any other jurisdic¬ 
tion than this without their consent, and they ha\(e 

i 

invariably refused to give that consent in the suitjs 
challenging the Act filed in other districts. The|r 
attitude in this respect is, of course, clearly shown 

i 

by their special appearances in the various suits 
against them in the other Federal district courts 

—including the four suits against them in the 

\ 

Southern District of New York —to have the ser¬ 
vice of process against them in those suits quashed 
and the bills dismissed (R. p. 241). Their motioris 
to quash and to dismiss have, of course, beep 

i 

*A common-law plea in abatement because of another 
action pending is not good unless the plaintiff and thC 
defendant are the same in both actions. 


i 


i 
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granted in all cases where the courts have acted on 
them, and they will inevitably be granted in the 
remaining cases. In other words, it is not denied 
that the purpose of this motion for a stay is to 
securei for the defendants a complete monopoly 
of the litigation involving the constitutionality of 
the Act until their own case against their own 
hand-picked defendant is finally determined. And 
so, in the guise of a “stay’’, they have sought and 
obtained what virtually amounts to a prolonged 
indefinite renunciation of jurisdiction of the case 
by the court in which it was rightfully brought— 
the only court in which they can be sued without 
their consent. 

It is fundamental in our jurisprudence that 
when a court has jurisdiction it must act, whether 
it wishes to or not.* Thus, in connection with 
constitutional questions, Chief Justice Marshall 
stated in Cohens v. Virginia , 6 Wheat. 264, 404: 

i “It is most true that this Court will not 
take jurisdiction if it should not: but it is 
equally true, that it must take jurisdiction if 
it should. The judiciary cannot, as the legis¬ 
lature may, avoid a measure because it ap¬ 
proaches the confines of the constitution. 
We cannot pass it by because it is doubtful. 
With whatever doubts, with whatever diffi¬ 
culties, a case may be attended, we must de¬ 
cide it, if it be brought before us. We have 

*There are. to be sure, certain classes of actions where 
some courts exercise some degree of discretion in the 
matter of entertaining jurisdiction. Some courts, for 
example, exercise such discretionary powers in actions on 
foreign torts. 
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no more right to decline the exercise of juris¬ 
diction which is given, than to usurp thdt 
which is not given. The one or the other 
would he treason to the constitution* Ques¬ 
tions may occur which we would gladly 
avoid; but we cannot avoid them. All we 
can do is, to exercise our best judgment, and 
conscientiously to perform our duty,” 

In Henry v. Dick Company, 224 U. S. 1 (1912), 
the court reiterated that irrespective of the con¬ 
sequences it had no power to refuse to decide i 
controversy properly before it. | 

Action by a court means not merely some acaf 
demic “recognition” or “assumption” of juris¬ 
diction. It means the exercise of its jurisdiction! 
by hearing and deciding cases. The judicial funcj 
tion is to fix “legal relations between contesting 
parties” (Borchard, “Judicial Relief from Peril 
and Insecurity”, 45 Harv. Law Rev. 793), and 
to afford relief to “everyone who is wronged oi| 
is reasonably apprehensive of being wronged’] 
(Holland, “The Elements of Jurisprudence”, 
Chapter XIII). I 

And, since delay of action is frequently tanta¬ 
mount to denial of relief, it follows that delay in 
such a case is in effect a refusal to' exercise a 
jurisdiction properly invoked, no matter what 
may be the nominal form in which the delay is 
granted. As we have shown, the granting of an 
ordinary plea in abatement because of another ac¬ 
tion pending is justified precisely because, ex 

* Italics in quoted matter are ours in all cases unless 
otherwise noted. 
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hypothesi, there is already under way another 
proceeding between the same parties involving 
the same issues. Regarded realistically,—namely 
as a refusal, conditionally or pro tempore, to 
exercise “jurisdiction’’,—such an “abatement’’ is 
completely justified for three reasons: first, be¬ 
cause it causes no injury to the party whose suit 
is abated, second, because it protects the adversary 
party from being twice vexed by the same party 
on the same claim (avoidance of a multiplicity of 
suits) ; and third, because it protects other liti¬ 
gants in the court granting it from the delays 
incident to overcrowded calendars. 

We believe that the foregoing will show that, 
where (a) a court has jurisdiction, and (b) the 
party whose suit is sought to be delayed has no 
remedy against his adversary except in the court 
in which he is suing,* any delay of such a suit 
can be justified only, either (a) on purely admin¬ 
istrative grounds—namely, as in aid of the most 
prompt and orderly disposition possible of the 
court’s business as a zvhole, and in particular the 
prevention of delays to other litigants who can 
show stronger reasons for the prompt disposal of 
their cases (calendar preferences, etc.); or (b) 
as granting the other party such reasonable delays 
as he may be entitled to with respect to specific 
successive steps of the suit, as special occasion 
for such delay arises, —for example, because of 
illness of counsel or unavailability of witnesses. 

*As we have already pointed out. this is, as a practical 
matter, the situation in the case at bar. 
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If the two foregoing tests are the proper onbs 
to be applied to the defendants' motion for a sta 1 ^, 
we submit respectfully that it is incontrovertible 
that the motion cannot meet either of them. \^ r e 

i 

think it goes without saying that the orderly prop- 
esses of justice are not subserved by permitting^— 
that, on the contrary, a court would stultify itself 
if it did permit—one party to a legal controversy 
against a number of other parties involving urgent 
and momentous issues to select his own single 
party defendant and his own court in which those 
issues shall first be tried to final judgment. An<^, 
from the other point of view—that, namely, q>f 
the individual situation of the applicant for delajy 
—we do not believe that even the defendants wi^l 
deny that no court in this country has ever granted 
a litigant, because of his own involvement in 
other litigation, a blanket stay in limine of djl 
further proceedings in a case, for an indefinite 
and protracted period. I 

We submit the following cases as showing n^t 
only the absolutely unprecedented character cjf 
the relief which the defendants are seeking, bijt 
also how jealously the courts preserve the right 
of litigants properly before them to have the 
issues involved in their cases tried in their owk 
cases and not in cases selected by their adverp 
saries. j 

i 

I 

2. The authorities show unanimously that the 
stay constitutes a grave abuse of discretion. 

I 

Mercantile Trust Co. v. Lamoille Val. R. Co.\ 
Fed. Cas. No. 9432 (C. C. Vt. 1879). This casp 
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is direct authority against the defendants’ motion, 
since the question in it arose on a motion for a 
stay identical in its nature with the stay requested 
in the instant case, although there were also de¬ 
murrers and pleas in abatement. The motion was 
for a stay until a suit in the State court u should 
he completed The plaintiff in the Federal court 
was the owner of bonds of the defendant railroad. 
He sued on behalf of himself and the other bond¬ 
holders to foreclose the mortgage securing the 
bonds, and to remove the mortgage trustees, 
who of course were made defendants. He 
alleged in his bill that one of the trustees was also 
the sole trustee under a prior alleged preference 
mortgage, which was being foreclosed in the State 
court. In the State foreclosure suit there was 
also a cross bill by the trustee under the prefer¬ 
ence mortgage to foreclose it, and the plaintiff in 
the Federal court had been named as a party 
defendant to this cross bill, and had been served 
with process outside the State (which service was 
therefore held invalid) before the service of the 
subpoena in the Federal suit. Manifestly the 
plaintiffs in the State suit desired to have the plain¬ 
tiff in the Federal court a party defendant in the 
State court, and therefore this plaintiff could have 
appeared voluntarily as a defendant in the State 
court had he chosen to do so, and could have liti¬ 
gated to prompt adjudication in that court the 
identical questions which he preferred to litigate 
in the Federal court. Nevertheless, the Federal 
court expressly refused to grant the stay, “and 
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thereby compel the plaintiff to become a paijty 
there, if not already one, and to proceed there in¬ 
stead of here”, and to suffer an indefinite delay !in 
the prosecution of his Federal court suit. Tjie 
court said (p. 26): | 

“But, courts have not the right to disown 
their jurisdiction. It is their duty to hedr 
and determine causes properly brought be¬ 
fore them, and to determine whether th^y 
are properly so brought, if such question 
arises, and not to advise or compel the parties 
to go elsewhere for relief, even though it 
should appear that the relief might better lie 
obtained elsewhere. In Magna Charta, <p. 
29, it was declared by the king, for his courts: 
'Nulli vendemus, nulli negabimus, aut dif- 
feremus, rectam, vel justitiam.’ This is fun¬ 
damental to the duties of courts. The duty 
cannot be fulfilled by sending parties elsd- 
where for what they have a right to her^, 
nor by compelling them to wait until some 
other time for what they have a right to now\. 
If the plaintiff has a right to prosecute this 
suit in this court, it has, also, the right t<j> 
have it proceeded with according to th^ 
course of the court, and, as question is made 
as to whether it has the right to so proceed^ 
it has the right to have that question heard 
and determined, as may appear to be right, 
also. There was no proper course but toj 
hear the parties upon the questions raised,; 
and there is no proper way now but to pass| 
upon them.” | 

i 

i 

It is obvious that nothing in the above decision 
turns on the fact that the other case was in a 

I 

State court instead of another Federal court, j 
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It will be observed that the motion was denied 
in this case despite 

(a) the fact that the moving party was 
willing and was seeking to make his adver¬ 
sary a party to the other suit, which, more¬ 
over, had been commenced first, and 

(b) the fact that if that adversary had 
consented to be brought into the other suit, 
he could have promptly litigated in it the 
identical issues which he was seeking to liti¬ 
gate in the court where he had brought his 
own suit. 

In the case at bar the plaintiff has no such al¬ 
ternative opportunity for prompt relief as was 
available to the plaintiff in the case we have just 
reviewed. The defendants here are frankly at¬ 
tempting to prevent the plaintiff from having any 
opportunity for relief anywhere, during the in¬ 
definite and protracted period while they are liti¬ 
gating their own hand-picked case against another 
defendant in a court of their own choosing, and 
thereafter to judgment in the Supreme Court. 
They confessedly seek this stay in aid of their ef¬ 
fort to prevent the plaintiff or any other holding 
company from having its rights adjudicated until 
after they have procured a “valuable precedent” 
by litigating to final judgment on appeal another 
case which they regard as more favorable to their 
own contentions. 

Wadleigh v. Veazie, Fed. Cas. No. 17,031 
(C. C. Me. 1838). Here there was a plea in abate- 




I 


ment, based on the prior pendency of an action 
between the same parties in the State court. The 
two actions were for the recovery of the sime 
land. The defendant in the Federal court (who 
interposed the plea in abatement) was, however, 
the plaintiff in the State court. The cc[urt 

I 

(Story, /.) first considered the plea strictly is a 
common law plea in abatement, and held it bad as 

i 

such, because, although the parties were the same, 

I 

nevertheless the issues were not the same, since, 
under the strict common law rule, the issues ^.re 
not the same where the plaintiff in one suit is the 
defendant in the other. The court then went on 
to point out that, even apart from this, the issjies 
in the two cases, although similar, could not! be 
said to be identical. j 

Having thus disposed of the plea as a stijict 
common law plea in abatement, the court then 
went on to treat it on a broader basis, subsdjtn- 

i 

daily as if it sought to invoke some general dis¬ 
cretionary pozver of the court in the matter of 
granting delays, independent of the principles gov¬ 
erning pleas in abatement. In other words, |he 
treated it as a motion for a “stay”. On tljiis 
aspect of the case the court said (p. 1320): 1 

“But it is suggested, that this court pos¬ 
sesses a sort of discretionary authority in 
cases of this sort, where there is a concur¬ 
rent jurisdiction in the state court and in 
this court, to interfere to prevent a collision 
of jurisdictions and a conflict of decisions is 
to the title to the land. I know of no such 
authority. If the parties are rightfully be- 


i 
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fore this court in a case within its jurisdic¬ 
tion, however unpleasant it may be to enter¬ 
tain a suit here, in regard to which there may 
possibly be a diversity both of verdict and 
judgment from those given in the state court, 
I know not, how that is to be avoided. I 
should deeply regret such an occurrence; but 
still I am not aware, how the court can escape 
from its duty, in any case, which congress 
ha^ confided to its jurisdiction. If a plaintiff 
should bring an ejectment in a state court, 
and should recover and be put into posses¬ 
sion, and then the defendant, being a citizen 
of another state, should bring an ejectment 
in the circuit court of the United States, in 
the same state, to recover back possession of 
the land, I know of no power in the circuit 
court to stay, or control the suit, or to refuse 
jurisdiction over the cause.” 

These remarks have additional force as coming 
from so eminent an authority as Mr. Justice 
Story. 

That this case cannot be distinguished on the 
ground that there the other suit was in a State 
court instead of in another Federal court, is 
conclusively shown by the holding of the Supreme 
Court in Kansas City Southern Ry. Co. v. U. S., 
282 U. S. 760 (1931), a case which has been cited 
by the defendants and which is discussed below 

(P- 70). 

Loring v. Marsh, Fed. Cas. No. 8514 (C. C. 
Mass. 1864). The plaintiff filed a bill in equity 
to compel an accounting by the trustee under a 
will. Defendants moved for a continuance pend- 
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I 

j 

I 

ing the determination of a prior suit in equity 
brought in the State court and pending at the 
time in the Supreme Court of the State. j 

In addition, the plaintiff against whom the stay 
was sought already a party defendant in ike 
earlier commenced suit in the State court. In this 
respect, therefore, the case is on all fours wijth 
Mercantile Trust Co. v. Lamoille Val. R. Cp., 
supra. Denying the motion the court sajid 
(P- 901): | 

i 

i 

“The theory of the motion is that the con¬ 
struction of the will and devise referred to 
in the motion depend upon the local la>v, 

i 

and that the cause should be continued until 
the state court shall determine what is the 

I 

true intent and meaning of the local laiv 
upon that subject, and not that there is any 
conflict of jurisdiction, arising out of tqe 
fact that the bill of interpleader was filed in 
the state court two days before the bill of 
complaint was filed in this court. 

I 

V 

“Looking at the whole case, it is clear th^t 
there are questions presented in this record 
which are not involved in the record in the 
state court, and which cannot be decided therp 
under the pleadings exhibited in this case. 
On the other hand, it is equally clear tha^: 
there is a question common to both case^, 
and that that question is one which has not 
been directly decided by the state court, ancjl 
that it depends upon the construction of 
the local law. Taking the case as stated, the 
question is, what is the proper course to 
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be pursued? * * * Pending controversies, 
whether at law or in equity, are subject to 
many contingencies by which they may be 
retarded or prevented from being prosecuted 
to judgment, and yet the argument is that 
the cause must be continued indefinitely, until 
the question depending upon the local law is 
determined by the state court. The industry 
of counsel, however, has not furnished the 
court with any decided case which supports 
any such proposition, and the researches of 
the court in that behalf have not been at¬ 
tended with any better success.” 

We thus have a Federal court refusing to grant 
precisely the sort of stay granted to the defend¬ 
ants here—namely, until the final determination 
of a case in another court , although (a) the other 
case was first commenced, (b) the party sought 
to be stayed was a party to the other case, and 
(c) the other case was already pending in the 
State supreme court , and the critical issue was 
concededly purely a question of local law, on 
which the decision of the State supreme court 
would be binding on the lower Federal court. 
Surely, if a Federal court will not grant such a 
stay in these circumstances, it has no discretion 
to grant such a stay in order that the Supreme 
Court may, after a wait of two or three years, 
“simplify” the issues for it by deciding another 
case just commenced in another Federal court of 
coordinate jurisdiction, to which other case the 
plaintiff to he stayed is not even a party. 

And of course, as we have pointed out above 
(p. 20), there is no assurance at all that the Bond 
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and Share case will ever reach the Supreme Cpnrt. 

The Electric Bond and Share Company njiight 

decide to reorganize, so as to avoid the application 

of the Act, or to register under it and accept the 

Act as valid, either before or after a judgment in 

the suit against it; or the Government, in! the 

event of a decision against it, might decide not to 

appeal, or might decide to dismiss its appeal bdfore 
# # * # 

hearing, as it has done in other recent appeals 
from lower court decisions holding acts of ton- 
eress unconstitutional. 


Checker Cab Mfg. Co. v. Checker Taxi Co., 


26 F. (2d) 752 (D. C. N. D. Ill. 1928). Thisjwas 
a suit in equity to recover profits under a contract. 
At the time the bill was filed there was pending 
in the State court a bill of review brought by: the 
defendant in the Federal suit, seeking to correct a 

decree in a still earlier suit between the same par- 

' ! 

ties which was based on the same contract, in¬ 
volved in the suit sought to be stayed. After' the 
commencement of the suit sought to be stayed! the 
defendant in it filed in the State court an amended 
and supplemental bill seeking the same relief 
sought in the original bill and, in addition, praying 
that the contract be canceled for fraud. T;his 
defendant then asked the Federal court to stay 
proceedings until its suit in the State court had 
been adjudicated. j 

The motion was denied on the express groijmd 
that the court had no power to close its doors, 
even temporarily, to the plaintiff, and that to do 
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so would infringe on the plaintiffs constitutional 
rights.* 

So that here again we have a court denying its 
power to grant such a stay as the plaintiff has 
obtained, even where the party to be stayed is a 
party to the other suit. The court said (p. 752): 

“the sole question is whether the court has 
the discretion to stay the proceedings here 
until the determination of the suit in the 
state court. Plaintiff obtains jurisdiction by 
reason of diversity of citizenship. Under 
the Constitution and laws of the United 
States it has an absolute right to try its 
case in this forum. The pendency of the 
state court action is not a bar, and it would 
seem apparent that this court may not 
exercise its discretion to deprive plaintiff 
of its constitutional right to a trial in this 
court. * * *” 

National Motor Bearing Co., Inc. v. Consoli¬ 
dated Motor Parts Co., 6 Fed. Supp. 811, 812 
(E. D. N. Y. 1934). The plaintiff's bill was for 
an injunction and an accounting for alleged in¬ 
fringement of his patent by the defendant, a 
dealer. The plaintiff had instituted a prior suit 
against the manufacturer from whom the dealer 
had purchased the alleged infringing articles. The 
defendant dealer moved for a stay of proceedings 
pending the final adjudication of the suit against 

♦The court referred to the fact that the amendment of 
the bill in the State court was made after the commence¬ 
ment of the Federal action, but it clearly did not rest its 
decision on that point. 
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the manufacturer. His affidavit showed that tjhe 
manufacturer's attorneys were representing him 
and that his expenses were being assumed by the 
manufacturer. j 

We thus have the case of the same plaintiff 
suing two different defendants in two cases in¬ 
volving identical issues, with the later-sued de¬ 
fendant asking for a stay on the ground that tie 
first-sued defendant is (at least as between hirh- 
self and the other defendant) primarily liable, 
and that he should therefore first defend the first 

I 

commenced action. Here, then, is a situatidn 
somewhat analogous to that in the usual abate¬ 
ment case: at all events, the party seeking the steby 
is willing to let the issues in his case be tried in an 
action to which he is not a party. And yet th[e 
court denied the motion, saying: j 

“No case has been cited bv the defendant 

J 

in which a dealer has been accorded a staV” 
upon the theory that he ought not to be called 
upon to defend his own alleged infringement 
because the manufacturer is meeting the same 

issue in another forum.” I 

| 

Dunfee v. Childs , 53 S. E. 209, 59 W. Va. 225 
(1906). The defendant in a suit in equity moveeji 
for a stay of proceedings pending the determinaj- 
tion of an appeal to the Supreme Court of thte 
State in another action concerning the title to th^ 
same realty involved in the suit sought to b^ 
stayed. The moving party was a party to th^ 
other suit. The motion was under a statute which 
provided that (p. 212) ! 
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“whenever it shall be made to appear to a 
circuit court, or to the judge thereof in va¬ 
cation, that a stay of proceedings in a case 
therein pending should be had, until the deci¬ 
sion of some other action, suit or proceeding 
in the same or another court, such court or 
judge shall make an order staying proceed¬ 
ings therein upon such terms as may be pre¬ 
scribed by the order.” 

In affirming the denial of the stay the court 
pointed out that, as the statute did not lay down 
any criteria for the granting of stays, the ques¬ 
tion would have to be governed by common law 
principles. The court said (p. 212) : 

‘‘The statute does not prescribe the condi¬ 
tions calling for a stay, but any action under 
it must be governed by the common-law prin¬ 
ciples relating to the subject. A suitor’s suit 
cannot be suspended merely because a legal 
question may be common to the tivo suits. 
He has a right to demand that the court 
shall decide such question, and not wait for 
its decision by another court. The decision 
in the other suit must have legal effect in 
the suit in which the stay is asked, and close 
its litigation. If it operate on only one of 
tii'p litigated matters, it ought not to be 
granted, because it docs not cover the whole 
case.” 

In several cases where trial courts have im¬ 
properly granted stays, writs of mandamus or 
prohibition have issued directing them to proceed 
or not to interfere with the progress of the cause 
according to the calendar of the court. 
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In Dalgarn v. New Orleans Land Co., 109 $o. 
345, 161 La. 653 (1926), after a jury was impan¬ 
elled and the issues presented to the court a^id 
jury and the arguments of counsel heard, tjhe 
court, on its own motion, discharged the jury and 
continued the case, pending the outcome of an ap¬ 
peal in another case involving the interpretation 
of a contract similar to the one involved in the 
case before him. The judge gave as his reason 
that he “could not conscientiously pass on the 
merits of the cause until certain facts which were 
at issue in suit No. 130101, now before the su¬ 
preme court, were determined.” Writs of map- 
damus and prohibition were granted to compel 
him to proceed with the trial. In this case again 
the parties to both suits were the same. T^e 

i 

Appellate Court stated (p. 346): j 

i 

“It is clear to us that, while both of petition¬ 
er’s suits against the New Orleans Lafid 
Company grew out of the same original con¬ 
tract, each suit presents an entirely differ¬ 
ent and distinct cause of action.” j 

In Jefferson Standard Life Ins. Co. v. Keeton, 
292 Fed. 53 (C. C. A. 4th 1923), plaintiff insur¬ 
ance company filed its bill in the Federal cou^t 
for cancellation of an insurance policy. There¬ 
after, but before hearing, the beneficiary insti¬ 
tuted an action at law upon the same policy, whiph 
was removed to the Federal court. On the ap¬ 
peal of the equity case from the refusal of the 
court below to enjoin the prosecution of the lajv 
case, the insurance company called the attention 





of the court to “the clear intimation of the learned 
judge below that he proposes to postpone the hear¬ 
ing of the equity causes until after the determina¬ 
tion of the actions at law”. This the reviewing 
court said he could not do (p. 56) : 

“Nor has the equity judge any right to stay 
his hand until the actions at law have been 
tried. If the latter were still pending before 
another court, he could be compelled by man¬ 
damus, if necessary, to hear and determine 
the causes before him without waiting upon 
the proceedings of the other forum. McClel¬ 
lan v. Carland, supra; Barber Asphalt Co. v. 
Morris, supra. They are now all before the 
court below and should stand for trial in the 
order in which they were instituted." 

j 

Here again the parties to both proceedings were 
the same. 


In Bcrgholm v. Peoria Life Ins. Co.. 63 S. W. 
(2d) 1064 (Texas 1933), which arose on petition 
for mandamus to compel the trial court to proceed 
with the trial of a suit upon an insurance policy, 
defendant had filed a plea in abatement alleging 
that it had brought suit in the Federal court to 
cancel the insurance policy sued upon, and alleg¬ 
ing identity of parties and subject matter and the 
priority of the Federal suit.* There was an alter¬ 
native prayer for a continuance of the state action 
pending determination of the Federal suit in 

*As a common-law plea in abatement this was bad, 
since the plaintiff in one suit was the defendant in the 
other. See Wadleigh v. Veazie, supra, p. 38. 
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equity. The plea in abatement was overruled, bi|it 
the trial court granted a continuance until the 
determination of the Federal suit or until the sec¬ 
ond following term of the State court, whichever 
should come first. The trial court had said (j>. 

1064): I 


“ ‘From such hearing the court finds that tp 
continue this cause until the term of thi^ 
court beginning in January, 1934, will expev 
dite the trial of this cause and the final disy 
position thereon; that such a continuance witl 
avoid confusion in this court; that it will be 
more expeditious to continue the trial of thi^ 
cause until said time; that such a continuance 
will make it probable and possible that a morq 
complete record may be had on the trial of 
this cause; that such a continuance will more 
nearly serve the best interests of the parties! 
to this suit and of this court in the trial of 
this cause; * * *” 

i 

i 

i 

Granting the mandamus directing the trial! 
court to permit the relator to proceed with her 
trial “agreeable to the principles and usages of 
the law”, the Court of Civil Appeals said (p. 1 
1065): | 

i 

“The effect of the trial court’s order quoted 
above, as we construe the record, was to con¬ 
tinue the case for two terms, thus suspending 
the right of relator to prosecute it. * * * 
It is plausibly argued that a trial court has | 
discretion about continuances, particularly if i 
the condition of his docket is such as to pre- 
elude the trial of certain cases, and that we 


i 


i 
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could presume here that the court acted on 
his own motion. While we think the record 
is sufficient to rebut this presumption, we 
would not feel authorized to indulge such 
presumption in the face of an order which 
continues the case, not to the next term of 
court, but to the term after that. * * *” 

The court then discussed certain statutory pro¬ 
visions: (1) that continuances shall be granted 
only for sufficient cause supported by affidavit,* 
(2) that every suit shall be tried when called, un¬ 
less continued or postponed to a future day of the 
term, and (3) that it shall be no cause for post¬ 
ponement of a trial of the issues of law that the 
parties are not prepared to try the issues of fact. 
It is true that the court said: “We will not in¬ 
dulge the presumption that the trial court of his 
own motion suspended the prosecution * * * in 
such manner as to deny all parties their legal 
rights under the statute”; but the right of a liti- 
grant to proceed with the trial of his cause subject 
to the convenience of the court's docket , is a right 
which is recognized independently of statute. And 
the court further said: 

“If there could exist such an extreme state of 
facts that would justify a court in exercising 
his equity powers to continue a cause beyond 
the next ensuing term of court (a matter we 
do not decide), such showing should affirma¬ 
tively be made to appear in the record. None 
such appears here.” 

^Similar to Equity Rule 51 of the Supreme Court of 
the District of Columbia. 
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| 

Here we have a square holding that, even 
where the parties and the issues in the two cdses 
are identical, so that a plea in abatement wcjuld 
be good except (a) for the fact that one case was 
in a Federal and one in a State court, and (b) 
for the fact that the plaintiff in one case was the 
defendant in the other, nevertheless it was an 

I 

abuse of discretion to continue the later com¬ 
menced case for only two terms. j 

See also Dunphy v. Belden, 57 Cal. 427; Gates v. 
Mayes, 12 S. W. 51 (Supreme Ct. Texas 188$); 
Farmers’ Co-op. Gin Co. v. Harper, 268 Pac. 256, 
131 Okla. 224 (1928); Wood v. Lake, , 13 Wjsc. 
84 (1860) ; and Granger v. Judge of Wayne Cir¬ 
cuit, 27 Mich. 406 (1873). j 

In Toplits v. Miller, 32 Fed. 744 (S. D. N. |Y. 
1887), the plaintiff in several different ca$es 
moved that all of the cases except the one fifst 
instituted be stayed pending the decision of tjhe 
first case, which was already pending in Ihe 
Supreme Court. Affidavits in opposition alleged 
that the issues in the cases sought to be stayed 
were different from those in the case in tjhe 
Supreme Court. The motion was denied on tjhe 
ground that doubt existed as to whether the issties 
in the cases were identical. The court said: 

i 

“This court will not try the subsidiary 
question whether the issues in these cases are 
identical with those in another case, upon af|5- 
davits, and in advance of the trial. Tlfe 
facts upon which the motion is made being 
in dispute, no sufficient cause is shown f<br 


modifying the rule laid down on October 1, 
1887, for the government of this calendar, 
namely, that cases must be tried when 
reached in their regular order according to 
date of issue and place on the calendar.” 

To substantially the same effect see: 

Johnson v. N. Y., O. & IV. Ry. Co., 3 
Fed. Supp. 80 (D. C. E. D. N. Y. 
1931); 

Kirkpatrick v. Eastern Milling & Ex¬ 
port Co., 135 Fed. 144 (C. C. D. 
N. J., 1904); 

City of Detroit v. Detroit City Ry. Co., 

55 Fed. 569 (C. C. E. D. Mich, 
1893); 

Electric Vehicle Co. v. Barney, 143 Fed. 
551 (C. C. S. D. N. Y, 1906). 

In Boynton v. Brown & Mathes, 145 S. W. 
242, 103 Ark. 513 (1912), it appeared that there 
had been conflicting claims to certain tracts of 
lands. An action by one claimant to quiet title 
was pending in the Federal court, and by another 
in the State court. The Federal action had evi¬ 
dently been commenced first, and reached de¬ 
cree first. That decree was taken as the basis 
for the Chancellor's finding against plaintiff's in 
the State action. After the State action was ter¬ 
minated adversely to plaintiffs, the Federal court’s 
decree was reversed. 

In this action by the attorneys for the plain¬ 
tiffs in the State court suit for fees in connection 
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i 

I 

with the trial of that case, the clients asserted las 

7 | 

a defense the negligence of the attorneys in hot 
obtaining a continuance of the State proceedings 
pending final disposition of the suit in the Fed¬ 
eral court . The court held that the attorneys 
were not negligent, because (p. 245) “the pejn- 
dency of the suit in the federal court agairjst 
Haggart and McMasters was not a legal ground 
for a continuance”. I 

i 

This decision is significant because the casps 
were so closely related that the decree in one w&s 

j 

I 

actually the basis for the decision of the second-p- 
and yet the court held that the second could n^t 
have been continued to await the final determina- 
tion of the first. 

i 

In New York a long line of well considered 
decisions illustrates the principles hitherto dis¬ 
cussed. | 

The New York Rules of Civil Practice 106 and 
107 provide for dismissing the complaint on the 
ground “that there is another action pending be¬ 
tween the same parties for the same cause”.^ 
Under New York practice as it was reorganize^ 
by the Civil Practice Act, this procedure obvit- 
ously takes the place of, and is in substance, thS 
common-law plea in abatement. Civil PracticS 
Act, Section 167 (formerly Code of Civil Pro4 
cedure, Section 805), on the other hand, provides i 

“Except as otherwise provided the court! 
in which an action or proceeding is pending, 

*This ground of motion is not available where the other 
action pending is in a foreign court. Squier v. Houghton , 
131 Misc. 129. 


I 
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or a judge of such court, in a proper case 
m^y grant a stay of proceedings upon such 
terms as to notice, security or otherwise, as 
may be just.” 

Since the statute leaves the words “a proper case” 
undefined, it is clear that the section must be con¬ 
strued according to the common law. The New 
York cases dealing with these Code ‘‘stays” are 
therefore directly applicable. 

Perhaps the leading case in New York on the 
question of the circumstances under which a suit 
may be lawfully stayed because of the pendency 
of another suit is Dolbeer v. Stout, 139 N. Y. 486 
(1893). In this case the plaintiff was the assignee 
of a claim against the defendant for certain stor¬ 
age charges under a contract between the defen¬ 
dant and plaintiff’s assignor. The defendant had 
previously instituted a suit against the plaintiff’s 
assignor for damages for breach of the same con¬ 
tract. The defendant then moved for a stay of 
the plaintiff’s suit until termination of his suit 
against the plaintiff’s assignor. The trial of the 
previous suit would obviously involve most if not 
all of the issues of law and fact in the second suit, 
and the trial court granted the defendant’s motion 
for the stay. The Court of Appeals held that “the 
court had no power to stay the plaintiff’s suit 
under these circumstances.” 

The opinion continues (p. 489) : 

“We find no authority justifying the stay¬ 
ing of proceedings in one cause until the 
determination of another cause pending in 
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another court, where the party against whom 
the stay is sought is neither a party nor pripy 
to such other action, and would not he hound 
hy any adjudication therein. j 

“Where the decision in one action will de¬ 
termine the right set up in another action, 
and the judgment on one trial will dispose 
of the controversy in all the actions, a case 
for a stay is presented, but the power exer¬ 
cised by the Special Term in this case is, to 

far as we can ascertain, without precedent, 

_ 

nor does it seem supported by reason. (S£e 
Travis v. Myers , 67 N. Y. 542; Third Ave. 
R. R. Co. v. Mayor , etc., 54 id. 159; People 
v. IVasson, 64 id. 167; De Groot v. Jay , 30 
Barb. 483.) j 

“The plaintiff here, having no interest jn 
and not being a party to the other action, 
could not intervene therein, and by the ord$r 
in question the trial of this action may be 
postponed indefinitely, awaiting the trial and 
determination of another action, the result 
of which will in no way affect his rights.” j 

In Clark v. Vilas National Bank , 22 A. I}. 
605 (1897), the action was for the foreclo¬ 
sure of mortgages, and the defendant bank was 
impleaded as a subsequent judgment creditor. Ip 
its answer the bank set up the pendency on appedf 

i 

of a prior action in which the bank had obtained 
a judgment adjudging the transfer from the 

i 

debtor to the plaintiff to be void and for the purl- 
pose of defrauding the bank. The plaintiff of 
course was a party to the earlier proceeding. Ir| 
addition, the bank applied on the same ground^ 
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for an order to restrain the plaintiff from pro¬ 
ceeding in the present action. The order granting 
this application for a stay was reversed. The 
court said (p. 607): 


“As the Vilas National Bank applied for 
the order in question on the same facts as 
afe set out in the answers as a defense to the 
actions, ordinarily the proper procedure for 
the parties would be to try the questions 
raised by the pleadings in the actions in the 
usual way, rather than on affidavits on a 
motion to stay proceedings. 

“A stay of proceedings has, however, been 
sometimes granted in actions where a former 
action between the same parties is pending 
which will determine the issues raised in the 
latter. It has been held, however, that such a 
stay zeill not be directed where it appears that , 
whatever be the result of the first action, a 
trial of the second will be necessary. If only 
a portion of the questions involved in the last 
actiori zeill be settled in the first , a stay zeill 
not be granted. (See 2 Rumsey’s Pr. 178, 
and cases cited: The People v. Northern R. R. 
Co ., 53 Barb. 98, 121; Burlmgame v. Parce, 
12 Hun, 149, 151.)” 

These cases and many others show that the 
New York rule as to these statutory stays (as 
distinguished from strict pleas in abatement, 
where both the parties and the issues must be 
identical, and where also there must be the same 
plaintiff and the same defendant in both suits) 
is that such a stay of one suit until the other is 
determined will not be granted, even where the 
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parties are the same, unless the decision in | the 

| 

I 

preferred suit, no matter zvhat it is, will completely 
dispose of the stayed suit,—in other words, unless 
the judgment in the preferred suit zvill be binding 

I 

upon the parties in the stayed suit and will finally 
and conclusively dispose of all the issues in ,the 
stayed suit. j 

Thus in Burke v. Betts, 126 Misc. 601 (N. Y. 

Co. 1926), the court said (p. 603): j 

• | 

“ Obviously, it is only where a decision in 

the action sought to be continued would firial- 
ly determine all questions presented in the 
other action, that a proper case for the stay 
is presented. (Dolbeer v. Stout, 139 N. |Y. 
486; Rosenberg v. Slotchin, 181 App. Div. 
137.) True it is that a judgment in favor 
of the plaintiffs in the equity action would 
constitute a bar to the further prosecution 
of the law action. But a judgment in favor 
of the defendant in the equity action would 
still leave the law action to be tried and de- 

i 

termined, in which the administrators might 
set up in addition to the defense constituting 
their cause, new defenses not averred in the 
equity complaint. It, therefore, follows th^t 
the final determination of the equity sijit 
would not necessarily terminate the litiga¬ 
tion between the parties. (See, also, Ray- 
more Realty Co. v. Pfotenhauer-Nesbit Co., 
139 App. Div. 126; Walkup v. Me sick, 110 
id. 326; Jones v. Leopold, 95 id. 404.)” 

The direct applicability of this language to tlje 
case at bar is evident, since the defejidants do nqt 
deny the uncontrovertible fact (see Section VIII, 
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pp. 84-90 of this brief) that the Act may be held 
constitutional in the Bond and Share case on 
grounds which would still leave the question of its 
constitutionality as against the plaintiff undeter¬ 
mined. In other words, such a stay as the defend¬ 
ants have obtained here can never be justified on 
the mere ground that the decision in the preferred 
suit will “simplify” the issues in or furnish a 
“valuable precedent” for the decision of the 
stayed suit. 

In Rosenberg v. Slot chin, 181 A. D. 137, 138 
(1917), the rule is stated as follows: 

“It is only where the decision in one action 
will determine all the questions in the other 
action, and the judgment on one trial will 
dispose of the controversy in both actions that 
a case for a stay is presented. ( Dolbeer v. 
Stout, 139 N. Y. 486, 489: Ogden v. Pioneer 
Iron Works, 91 App. Div. 394, 396: Consoli¬ 
dated Fruit Jar Company v. Wisner, 38 id. 
369, 375.)”* 

See also: 

Ogden v. Pioneer Iron Works, 91 A. D. 
394 (1904) and 

1 Swift v. Finnigan, 53 A. D. 76 (1900). 

The case of Jenkins v. Baker, 91 A. D. 
400 (1904), conclusively negatives the prop¬ 
osition that an anticipated simplification of 

*This case is also authority for the rule that a motion 
to stay an action will not be granted until the issues in it 
are complete , because (p. 139) “until both actions are 
fully at issue it is impossible to say that a determination 
in one action will dispose of the other”. 
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issues is a sufficient reason for granting a stay. 
Here the defendant was being sued in a repre¬ 
sentative capacity. In a prior action, already\ on 
appeal in the Court of Appeals, the plaintiff ljiad 
recovered judgment against the defendant in per 
individual capacity on the same subject of litiga¬ 
tion. Defendant had appealed the other actjon 
on the ground that the decision of the Appellate 
Division therein was in conflict with a case fpr- 
merly decided by the Court of Appeals. TThe 
alleged ground for the application for a stay! in 
the later case was the assumed conflict between 

l 

those two decisions. Reversing the order which 
granted the stay, on the ground that “whatever 
disposition may be made of the first case, this dne 

i 

must still be tried'', the court further said (p. 

402): | 

“Such a conflict, if it exist, is no valid groupd 
for the staying of the plaintiff’s proceedings, 
nor is there any warrant for such a stay to 
be found in the uncertainty of the law on a)iy 
question, however unsettled the law and con¬ 
flicting the decisions A I 

In the case at bar the issues which the defertd- 

i 

ants assert will be simplified are issues of la|v. 
But if a court is justified in granting stays pf 
this sort in order to simplify issues of law, lit 
can only be to save itself labor, since it is nbt 
to be supposed that the court is not able to majee 
the correct decision itself. If a stay can be justi¬ 
fied on this ground, then any delay which wfll 

i 

tend to shorten the time and effort which the 
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court must devote to the case could be justified; 
and thousands of cases would constantly he sub¬ 
ject to stay while the courts in which they were 
pending awaited the action of other courts which 
might “simplify the issues" and provide “valuable 
precedents 

In Bicalky Fan Co. v. Mosier & Summers, Inc., 
1 77 A. D. 372 (1917), the action was for fore¬ 
closure of a mechanic's lien for ventilating appa¬ 
ratus furnished and installed. As a partial de¬ 
fense the defendants set up that the furnishing 
of the apparatus by the plaintiff was in violation 
of a patent owned by a third person. On the fact 
that an action was pending in the United States 
district court by that third person against the 
plaintiff, the defendants in the State court suit 
moved for a stay of proceedings until the deter¬ 
mination of the Federal suit, and the stay was 
granted. Reversing this order the Appellate 
Division said: 

“If only a portion of the questions involved 
in the second cause of action will be settled 
in the first action, a stay will not be granted. 
(Clark v. Vilas Nat. Bank , 22 App. Div. 
605 ; Dolbeer v. Stout , 139 N. Y. 486.) 

“The matter relating to the infringement 
is set up as a partial defense. Even though 
the infringement is established in the suit 
pending in the Federal court, it will not be 
decisive of this action. Under such circum¬ 
stances a stay should not be granted. What 
bearing the question of infringement may 
have and to what extent the question may 
be tried in this action, can better be deter- 
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i 

mined when all the facts are before the 
court” \ 

This case well illustrates the dangerous practice 
upon which the order appealed from here invifes 
the courts to enter. Suppose the principle followed 
by the court below were generally adopted. Be¬ 
fore the court in any case can decide what value 
the decision in another pending case will have |in 
“simplifying’’ the issues in the case where a stky 
is sought, or what other bearing it will have upbn 

them, the court will perforce have to satisfy itself 

! . 

as to what the issues are in both cases, and it will 
have to do this in disregard of possible later 
amendments in the pleadings in either of the cases, 
arid without the benefit of clarification of the 
issues in the light of the evidence introduced. 
This, at best, calls for a hasty and haphazard pre¬ 
judging of the case on the motion for a stay, j 
In the two cases now before this Court on thjis 
appeal the defendants persuaded the lower couft 
to make a mere guess at what the issues migjit 
ultimately be in these cases and in the Bond ai\d 
Share case, or to disregard what they might be, 

since the stay was granted before any ansivcr hpd 

# 

been filed in either of the cases at bar , or in the 
Bond and Share case. That action carries the stay 
order in this case to the ultimate limit of abuse, 

i 

even if we ignore the authorities reviewed abovk, 
which show conclusively that the lower court ha^d 
no right, in any circumstances, to stay these plain¬ 
tiffs’ cases in order to give the defendants an 
opportunity to prosecute another case against an¬ 
other defendant to final judgment in another 
court. 
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3. The stay considered as relief against a mul¬ 
tiplicity of suits. 

The disposition which, as stated above (p. 14), 
is being made of the suits in the Federal district 
courts*! shows that the alleged “multiplicity of 
suits" against these defendants (and other officers 
charged with enforcing the Act) has now been 
or will shortly be reduced to the seven suits, in¬ 
cluding those of these two plaintiffs, commenced 
in the court below.** Moreover, the transcript of 
the oral argument in the court below shows that 
the plaintiffs in those seven suits have offered to 
consolidate them for trial in one suit, or to stay 
the five other suits until a final decision in plain¬ 
tiffs' two suits, tried as one. 

*The facts in this respect were not before the court 
below. 

** Plaintiff’s petition for leave to appeal shows that the 
learned court below was wholly in error in stating that 
“counsel seemed to agree" that the cases in the district 
courts were defective for want of jurisdiction and that if 
dismissed they will probably be recommenced in the court 
below. AH or most of these cases have been or will be 
dismissed as against these defendants, and the other de¬ 
fendants i in all or most of them have defaulted or will 
default. None of these cases has as yet been recommenced 
in the court below, and we have not heard and do not 
believe that any of them will be. The Attorney General’s 

affidavit of Fehruarv 19. 1936 refers to the three suits 

* 

(two in the Delaware and one in the Marvland district 
court) commenced by subsidiaries of these two plaintiffs. 
Plaintiffs are quite willing, if the stay is reversed, and if 
the defendants so desire, either to hold these suits in abey¬ 
ance until after a final decree in the cases at bar. or to 
recommence them in the court below, either as separate 
suits or by having the plaintiffs therein joined as parties 
to the plaintiffs* suits, and to have them all tried in one 
case. 



I 



But even if. in fact, there were anv question 

* I 

here of a real present multiplicity of suits, it!is 
pertinent to point out that a stay < >f the sort v | 
the plaintiff has obtained is only nominally aiid 


not in anv substantive wav different from an 'in- 
junction obtained by these defendants n an 
inal bill brought by them to enjoin the c< mmencje- 

i 

ment of the plaintiff's suit until after the decis: |r. 
of the Bond and Share case, and that there! -re 
the motion for the stav. considered as a stnv 

- I • 

i 

granted to relieve against a multiplicity of suits, 
must be tested by precisely the same rules wi::ff: 
would apply to an original bill in equity to enjo\n 
the commencement of the plaintiff's suit. j 
We believe it to be equally clear that there is 
no authority whatever for the proposition thdt 
one party may enjoin other parties who are threat¬ 
ening to sue him, because he. the plaintiff, has 
already sued still another party, and because the 
decision of the suit which he has commenced 

I 

against that other party will be a “valuable pre¬ 
cedent" for the decision of, or “simplify the is¬ 
sues" in, the threatened cases. ! 

In Matthews, et al. v. Rodgers, et a!., 284 U. S. 


521, there was involved the question of the righjt 
of several plaintiffs to file a class bill for the benej- 
fit of themselves and others similarly situated tq 

i 

enjoin the sheriff and others from collecting arji 
allegedly unconstitutional State tax. The bill 
alleged that resort to equity was necessary of 
authorized “in order to avoid a multiplicity of 
separate suits by the appellees and others simi- 


larly situated, three hundred in all, to enjoin col¬ 
lection of the tax, or otherwise necessary in order 
to recover it if paid or to prevent successive prose¬ 
cutions for the violation of the act, in all of which 

0 

suits or i proceedings the issue of the constitu¬ 
tionality of the tax would be substantially the 
same/' In reversing the decree of the district 
court granting the injunction, the Supreme Court 
said (pp. 529-530): 

“In general, the jurisdiction of equity to 
avoid multiplicity of suits at law is restricted 
to cases where there would otherwise be some 
necessity for the maintenance of numerous 
suits betiveen the same parties, involving the 
same issues of law or fact. It does not 
extend to cases where there are numerous 
parties plaintiff or defendant, and the issues 
between them and the adverse party are not 
necessarily identical. St. Louis, Iron Moun¬ 
tain & Southern R\\ Co. v. McKnight , 244 
U. S. 368, 375; Kelley v. Gill, 245 U. S. 116, 
120; Francis v. Flinn , 118 U. S. 385; Scott 
v. Donald, 165 U. S. 107, 115; Halcv. Allin- 
son, 188 U. S. 56, 77 et seq.; and see Pom- 
eroyl Equity Jurisprudence (4th Ed. 1918), 

§§ 251, 25V/ 2 , 255, 259, 268. 

“While the present bill sets up that the 
single issue of constitutionality of the taxing 
statute is involved, the alleged unconstitu¬ 
tionality depends upon the application of the 
statute to each of the appellees, and its effect 
upon his business, which is alleged to be inter¬ 
state commerce. The bill thus tenders sepa¬ 
rate issues of law and fact as to each appel¬ 
lee, the nature of his business and the manner 
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and extent to which the tax imposes a burde^ 
on interstate commerce. The determination 
of these issues as to any one taxpayer would 
not determine them as to any other. Therci 
was thus a failure of such identity of partie^ 
and issues as would support the jurisdiction 

in equity.” | 

1 

In St. Louis, I. M. & So. Ry. Co. v. McKnight ,j 
ct al., 244 U. S. 368 (1917), the court held that a! 
railway company was not entitled to enjoin ship-j 
pers and travelers from instituting actions to re-| 
cover refunds for excessive charges solely because! 
a district court had appointed a master to deter¬ 
mine the amounts of such refunds, since the issues I 
of fact which would be raised in the different ac¬ 
tions were not similar, and since the mere fact 1 
that the refusal by the court to enjoin the prose- : 
cution of such suits would subject the plaintiff I 
to a multiplicity of suits would not give the court 
power to exercise any discretion in the premises j 

(p. 375): | 

“The contention of the Railway Company I 
that the ‘supplemental bill’ should be sus- j 
tained to prevent multiplicity of suits is also 
unfounded. Unless it is maintainable as an 
ancillary bill, the federal court was without ! 
jurisdiction as there was no diversity of citi- j 
zenship. But it was not ancillary to any re- j 
lief properly within the scope of the decree 
dismissing the original bill. As an indepen¬ 
dent bill it is also without equity. The only 
common issue between the Railway Company j 
and the several shippers and travellers, 










(namely, whether the rates promulgated by 
the Railroad Commission were confiscatory), 
had been settled by the decision of this court. 
In no other respect have shippers and trav¬ 
ellers a common interest. The claim of each 
present a separate controversy unconnected 
with that of any of the others. This is obvi- 

ouslv true as to all issues of fact which will 
* 

arise in considering their several claims." 

Additional authorities on this point could easily 
be cited, but this is not necessary in view of the 
fact that there is no longer a “multiplicity of 
suits” threatened in this situation. 

4. The cases cited by the defendants. 

In their briefs below the defendants cited only 
four cases in support of their contention that the 
stay which they have obtained is supported by 
legal precedent. We submit the following as show¬ 
ing the utter inapplicability of these cases. 

Friedman v. Harrington, 56 Fed. 860 (C. 0. D. 
Mass. 1893). The bill was to enjoin the enforce¬ 
ment of a Massachusetts statute, alleged to be 
unconstitutional. The question arose on a de¬ 
murrer to the hill. The court declined to pass on 
the demurrer, and continued the case merely until 
the next term of the court. His reasons for this 
short continuance were (a) that the question of 
the constitutionality of the statute was already 
before the Supreme Court in two other cases which 
were likely to he “speedily reached ”, and that the 
property rights of the defendant were not endan- 
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gered by this slight delay. For aught that appeals, 

i 

moreover, the issues in the other cases were idqn- 

® ® j • 

tical with the issue in the later case. It seetns 

i 

almost incredible that such a decision should be 

• • • r 

cited as authority for the blanket in limine stby 
which the defendants have obtained here. Suppose 
they had demurred to the plaintiff's bill. Can aijiy 
one imagine any trial judge declining on his owfn 
motion to pass on the demurrer and “continuing'’ 
the case “until the Bond and Share case, the bill in 
which has just been filed in New York, has beqn 

• i 

decided by the Supreme Court'’ ? j 

, i 

De La Vergne Machine Co. v N. Y. and Brook¬ 
lyn Brewing Co., 125 N. Y. App. Div. 649. This 
is a typical example of the modern liberalisation 
of the strict common law rides with respect to 
abatements because of “another action pending \. 
Both parties to the stayed action were parties tb 

i 

the earlier action, and, as between the two partied 

i 

to the stayed action, the issues in both actions 

I 

were concededly identical. The only reasons, therej 
fore, why the defendant in the second action was 
not entitled to a strict common law “abatement’’ 
of it in favor of the first, were (a) that the de^ 

fendant in the second action was the plaintiff inj 

! 

the first action (see discussion of Wadleigh v.j 
Vcasie, supra, p. 38), and (b) that there was an-! 
other party defendant to the first action. We are 1 
at a loss to comprehend how the defendants con-j 
ceive that a case of this sort is authority for the! 

i 

stay which they have obtained. 1 

Endow v. New York Life Insurance Co., 293 
U. S. 379. Apparently this case was cited simply 
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because of a single sentence in the opinion with 
reference to the general powers of courts to grant 
stays “to maintain the orderly processes of jus¬ 
tice”. As the facts (see footnote*) show, the 
learned Chief Justice was merely pointing out 
in this statement the plain distinction between 
the ancient equitable jurisdiction of courts of 
equity to enjoin actions at law, and the power of 
all courts—“a court of law as well as a court of 
equity"—to grant reasonable delays, continuances 
or other “stays” in any case, in order “to control 
the progress of the cause so as to maintain the 
orderly processes of justice". Neither this remark 
of Chief Justice Hughes quoted by defendants 
below, rior the decision itself, which reversed the 
lower court's action in granting the stay, has the 
remotest tendency to support the motion for the 
stay in the case at bar. Moreover, Justice 
Hughes' language is square authority for the 
proposition stated in the plaintiff's petition for 
leave to appeal (p. 15) to the effect that in a mat- 


*The action was an action at law by the death bene¬ 
ficiary of an insurance policy to recover, after the death 
of the insured, the amount of the policy. The defendant 
pleaded affirmatively fraud in the procurement of the 
policy, and then moved, under Section 274(b) of the 
Judicial Code (28 U. S. C. 398) for an order staying the 
trial of the action at law until the issues raised by the 
defense of fraud had been tried in equity, i.c., without a 
jury. The holding of the Supreme Court was that the 
defense was a good defense at law, and that therefore 
Section 274(b) of the Judicial Code did not apply, and 
that the defendant was not entitled to the “stay” which 
had been granted it, and which, as the court said, was the 
statutory equivalent of an injunction in equity against the 
prosecution of an action at law. 
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ter of this sort the discretion of a court of equity 

l 

is no different from that of a court of law. j 
The question in the instant case is whether 
or not the court below abused its discretion iin 


the premises, and of course nothing contained 
in the Endow case has the slightest bearing pn 
this question. No one disputes that the courts 
do not need the statutory authorization of Prac¬ 
tice Acts in order to grant reasonable adjourn¬ 
ments and other postponements of pending liti¬ 
gation. And of course the only difference b^- 
tween the ordinary extension of time, contin¬ 
uance, adjournment, or other postponement in a 
judicial proceeding, and what is ordinarily calldd 


a “stay of proceedings”, is that the former aife 
usually adjournments of spedfic steps or processes 
in the suit, while the word “stay” is usually applied 


to the form of adjournment which, during its con¬ 
tinuance, applies to all further proceedings thereiii. 
But a “stay” in this sense is not necessarily, pr 
usually, a stay in limine for an indefinite time i\i 

i 

the future. It is also clear from the context that 
the general powers of courts to grant “stays” 
which the Chief Justice had in mind in making 
the above distinction would also include the order^ 
which in many jurisdictions today are entered ip 
situations identical with or analogous to those calU 


ing for common law “abatements” because of an-r 
other action pending. As we have already shown' 
the instant stay cannot be supported either as, or 
on the analogy of, a common law abatement. And 
as our foregoing analysis has also shown, the 
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reasonableness of any other “stay” is to be tested 
by exactly the same considerations that govern in 
determining the reasonableness of any other order 
permitting judicial delay. 

Kansas City Southern Railway v. United States, 
282 U. S. 760. The Interstate Commerce Com¬ 
mission, after hearings in which the plaintiff rail¬ 
road and other railroads had participated, entered 
an order applying to all of them. Thereafter an¬ 
other railroad sought in a Federal district court 
to enjoin the enforcement of the order as uncon¬ 
stitutional, and later the plaintiff brought another 
suit for the same purpose in another district 
court. The issues in the two cases were identical, 
or practically so. On the last day of the hearings 
in the second case the Commission attempted to 
have it dismissed on the ground of the earlier 
pendency of the first case. The Supreme Court 
held that its pendency constituted no ground for 
dismissal, but stated by way of dictum that, since 
the plaintiff in the second case had the right to 
intervene in the first case as a joint party plaintiff, 
the court in the second case might, in the exercise 
of a sound discretion, have stayed the second case 
until the decision of the first case. 

Again we are at a loss to understand how the 
defendants can regard this dictum as supporting 
their stay, since, as above pointed out, it is clear 
that the purpose of their motion was precisely to 
prevent the plaintiff from suing in any court, 
until the defendants can have the constitutionalitv 

j 

of the Act determined in a suit in which another 
party—and one of their own choosing—is to be 
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the sole defendant. We are sure the defendants 
will not say that this plaintiff has any right] to 
make itself a party to the Bond and Share ca)$e } 
by intervention or otherwise. 


The offer of plaintiff’s counsel wholly 
removed from the case any “multi¬ 
plicity of suits” question. The rejection 
of the offer shows the true pnrpose of 
the defendants’ motion. I 

i 

i 

It seems almost inconceivable that the defend¬ 
ants should have urged the multiplicity of suits 
commenced against them as a justification for 
this stay, after they had refused even to consider 
the proposal of counsel for the plaintiff made 
in open court during the oral argument on tl^e 
motion, that the companies which had institute^ 
these suits against the Commission would co¬ 
operate with the defendants in selecting three or 
four companies whose suits could be consolidated 
into one test suit and tried in one court! The 
court below brushed aside this proposal by ob¬ 
serving that this offer “has not been consented 
to by the defendants” and that counsel for th^ 
plaintiff “cannot answer for the fifty-odd cases 
now pending in the other courts”. We thought 
that it had been made clear at the hearing that 
on several occasions prior to the hearing proposal^ 
had been made to the defendants on behalf of th$ 

i 

utility companies that an arrangement be entered 
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into whereby all of the suits, both in the court 
below and other courts, be held in abeyance, ex¬ 
cept the three or four cases that might be agreed 
upon with the defendants as presenting a fair 
and comprehensive test of the Act, and that the 
industry was ready to arrange with the defend¬ 
ants a consolidation of the cases so agreed upon 
in one trial and one court. The definite proposal 
made by counsel for the plaintiffs in the court 
below, which is quoted in full earlier in this brief 
(p. 6) and also in plaintiff's petition for leave 
to appeal, made it clear that counsel was referring 
not only to the cases instituted in the court below, 
but also to all of the cases brought by the other 
companies in the other district courts. 

Indeed, we think it must be apparent that the 
defendants' flat refusal even to consider counsel's 
above 'offer, plus the above-stated disposition 
which is being made of the cases in the district 
courts i(see supra, p. 14), discloses that the true 
reason for the defendants' motion for a stay is 
their determination, by every means and device 
available, to prevent the trial of any case attack¬ 
ing the constitutionality of the Act, until after 
they have succeeded in getting their own favor¬ 
ite case before the Supreme Court. It is that 
purpose which the lower court has aided by its 
unprecedented stay order in this case. 

The notion that the resources of the Depart¬ 
ment of Justice and of the Commission would be 
unreasonably taxed or that their combined legal 
staffs are “inadequate" or “unqualified" to engage 
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in the trial of the Bond and Share case and ilso 
in the consolidated trial of two or three other fest 
cases selected by defendants in cooperation \jith 
the industry is too absurd for argument. | 

What other conclusion can possibly be drawn 
from the facts as they have now developed t$an 
that the object of the motion is, not to protect 
the defendants from a multiplicity of suits, but to 
give them the opportunity to have the first de¬ 
cision by the Supreme Court as to the constitu¬ 
tionality of the Act made in a suit against a hold¬ 
ing company which they had deliberately selected 
as a defendant because they believe it to be :he 
sort of holding company as against which the 
Act is most likely to be held constitutional? Qan 
a court of equity rightfully use its power to ^lid 
defendants in such a plan? 

VI 

The Commission’s offer to permit hold¬ 
ing companies to register under the Act 
‘‘withont prejudice”. 

Possibly the most astonishing of the defend¬ 
ants’ attempted justifications of the stay is th<jfir 

effort to make capital out of the offer of the Co^n- 

© 1 

mission to permit holding companies to registjer 
under the Act with an express reservation in t|ie 
notice of registration that registration shall be 
without prejudice to their rights thereafter to 
challenge the constitutionality of the Act. 
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It seems too obvious for argument that, on the 
question of the propriety of the stay, it cannot pos¬ 
sibly matter whether or not, or to what extent, 
such a reservation of rights would be effective as 
against some later contention of the Government 
that registering under the Act constitutes a waiver 
of, or an estoppel to assert, its unconstitutionality 
generally or the unconstitutionality of any of its 
provisions. We will therefore assume (but of 
course merely for the purpose of the argument) 
that such a reservation would be effective to its 
fullest possible extent, and also (if the defendants 
would prefer it that way) that this would not be 
true except for the offer of the Commission to 
accept notices of registration containing such 
reservations. 

The question, of course, is simply this: hozv 
can this offer of the Commission possibly justify 
the stay of these suits brought by non-registering 
companies? 

Have the defendants stated that they have not 
sought or will not seek stays in suits of this sort 
brought against them by registered companies? 
Of course not. Do they admit that they would not 
be entitled to stays in such suits? Of course not. 
Do they argue that such a suit by a registered 
company would test “the validity of the essential 
features of the Act” more radically or thoroughly 
than these suits do ? Of course not. Do they say 
that such suits by registered companies would not 
have so great a tendency “to clog the courts and 
overtax the facilities of the Government”—that, 
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for example, it would not take so long to prepare 
them for trial or to try them,—as suits of the 
same sort by non-registered companies ? Of 
course not. j 

Have the defendants alleged that the damages 
which the Act is today causing the plaintiff as an 
unregistered company, and which have driven it to 
seek relief in equity, would he less if the plaintiff 
had registered? They have not, and the plaintiff's 
bill alleges the exact opposite. 

How then do the defendants profess to find 

! 

a justification for the stay in the plaintiff’s fail¬ 
ure to accept the Commission’s invitation to reg¬ 
ister “without prejudice”? We believe it is clear 
that the argument can only be on the implied 
assumption that this plaintiff was under sofiie 
moral obligation to accept this offer to register, 
and that this implied assumption manifestly un¬ 
derlies the constant insinuations in the defendants’ 
briefs and other papers that the refusal of the 
plaintiff to register, together with the refusal of 
the great majority of the other utility companies 
subject to the Act to do so, is evidence of sortie 

sort of sinister conspiracy among the Utilities jto 

, 

attack the constitutionality of the Act and hafii- 
string its administration by (wholly 
unethical methods. The Court will search the 
record in vain for any attempt by the defendants, 
other than as above stated, to show how the r£- 

i 

jection by the plaintiff of the Commission’s iiti- 
vitation to register without prejudice, can pos¬ 
sibly have the slightest bearing on the merits of 



i 





the motion for the stay. We submit respectfully 
that the attempt of the defendants throughout 
their briefs and other papers to impugn the mo¬ 
tives of the plaintiff is not registering under the 
Act and in bringing this suit is unbecoming and 
unjustified. 

The defendants have not pointed out a single 
reason, i in law, equity, or business morals, why 
a holding company which believes the Act to be 
unconstitutional as a whole as to itself and which 
desires to test its constitutionality as promptly as 
possible should not test its constitutionality by 
refusing to register and commencing a suit like 
the present suit,— even though the company knows 
positively that it could , by an appropriate (C reserva¬ 
tion", register under the Act zvithout thereby 
waiving or estopping itself from thereafter chal¬ 
lenging its constitutionality in any respect what¬ 
ever. 

Is it not indeed plain from the whole Record 
that the defendants’ real reason for seeking these 
stays, and their real grievance against the plain¬ 
tiffs in these suits and against the other companies 
which are now contesting the Act, is that these 
companies have been unwilling to “cooperate” 
with the defendants by permitting the defendants 
to select their own single Utility adversary, their 
own set of facts and type of company, their own 
time, and their own court, for a single test case 
to determine the validity of what the defendants 
may conceive to be “the essential features of the 
Act” ? 
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At various places in the Record and in thejr 
briefs below the defendants have referred to the{r 
intention to commence several—“one or more”4- 
test suits; but, although more than three months 
have elapsed since December 1, 1935, and although 
only a very few large holding companies have 
registered under the Act, the one and only test suit 
brought by the defendants of which zee have ybt 
heard is the Bond and Share case, and the defend¬ 
ants refuse point blank to consider the selection of 
any others. 

We do not question the good faith of the Corh- 
mission in making its offer to accept notices <j>f 
registration containing “without prejudice” res¬ 
ervations; but the good faith of the Commission 
is not the point. The point is that any holding 
company which believed the Act to be unconsti¬ 
tutional as to it, and which therefore for arly 

reason preferred, despite the offer of the Con}i- 

■ 

mission, to maintain the status of an unregis¬ 
tered company, remained, both legally and morallV, 
as free to maintain that status after the Commis¬ 
sion’s offer as it had been before. The imputa¬ 
tions of the Commission to the contrary evince a 
regrettable intolerance of opposition and differ¬ 
ence of opinion. 
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VII 

Thie defendants’ argument based on 
their threat to defanlt if the stay is not 
granted. 

In their argument and brief below the defend¬ 
ants threatened that if the Court denied the stay 
and proceeded with this case they might decide to 
default, relying on their assertion that they could 
later, in some unspecified way, nullify the default 
decree against them, if the Supreme Court should 
finally hold the Act constitutional as against the 
Bond and Share Company.* 

This is the first instance in our experience 
where a litigant, asking the court to exercise its 
discretion in his behalf, has threatened that if the 
court should fail to grant his request, he would 
defeat the court's action against him by resorting 
to a device which he claims would nullify it. 


*The defendants* Reply Brief in the court below (p. 5) 
contains the following statement: 

“But since the Government cannot pretend to defend 
these suits, and since these plaintiffs cannot apjx j al 
any decree which this Court mav render in their 
favor, a final decree will he of no more advantage to 
them than a temporary decree/* 

The opinion of the court below contains the following 

(R. p. 43) : 

“If! the defendants, as they state they probably will 
do. in the event these suits are not stayed, permit 
thefn to go bv default, it is difficult to see how the 

O y 

plaintiffs would be any better off than if the suits 
were stayed. * * * The plaintiffs * * * could not 
appeal from a decree of this court in their favor, 

* * 99 
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It requires no argument to show that a court 
should not yield to such a threat. It should hot 
permit its discretion to be coerced. It shduld 
proceed in its normal course, and should put upon 
the defendants the risk of deciding whether to 
defend cases properly brought against them, j or 
to default and rely upon the device which they 
assert would enable them to avoid any prejudice 
from such default. 

j 

As we have pointed out before, there is no 

i 

longer any excuse for such a default on account 
of any threatened “multiplicity of suits”. At the 
most, defendants are called upon to participate; in 
only two trials, one their Bond and Share c^.se 
in New York, and the other a consolidated trial 
of two or three representative test cases here. 
All of the important questions of law and f^ct 
which must finally be settled as to these different 
types of utility holding companies could then go 
to the Supreme Court and be decided at one tinjie, 
so that all of the utility companies would promptly 
know what their final fate is going to be. The 
defendants certainly cannot pretend that they are 
unable to participate in two trials, which, between 

i 

them, would cover the major issues presented by 
the various activities of these utility companies. 

As the situation stands, therefore, the defend¬ 
ants’ threat of a possible default in these cases 
amounts simply to a bold and naked attempt to 
coerce the court. 

i 

Such an attempt is, in itself, astonishing, bpt 
no more so than is the argument which defend- 


i 





80 


ants make in connection with their threat. They 
say, in effect: 

“If the stay we request is not granted, we 
have the ‘right’ nevertheless, by suffering 
judgment to go against us by default in this 
suit, to prevent it from being tried on the 
merits; and if we do this, and if our other 
suit is decided in our favor, the judgment in 
it (bv reason of the similarity of the issues 
in the two suits) will render the default judg¬ 
ment against us in this suit unenforceable. 
Therefore zee are entitled to our stay'! 

In other words, zee have here a litigant alleging 
the very remedy zehich he claims lies in his ozen 
hands as his reason for asking the assistance of 
the court. Obviously, if the defendants are right 
as to the legal consequences of a judgment in 
favor of the Commission in the Bond and Share 
case, they do not need the assistance of any court 
to enable them to avoid the trouble and expense of 
trying the plaintiff's case—they have only to per¬ 
mit a decree by default to be taken against them 
in this tase, and then, if and when the Bond and 
Share case is decided in their favor, they can take 
whatever steps may be necessary to vacate, re¬ 
verse, or otherwise nullify the default decree 
against them. 

Disregarding the incongruity of defendants' 
approach to the Court with a request in one hand 
and a club in the other, this fatal self-contradic¬ 
tion in their argument makes it wholly unneces¬ 
sary to discuss the views of the court below with 
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I 


respect to the enforceability of a default decree 

i 

against the defendants should the Supreme Cdurt 
later hold the Act constitutional in some otjher 
case, or to consider the authorities cited by in 

i 

this connection. The cases do not support |the 

! 

court’s conclusion, but if they did and if it ccjuld 
be successfully maintained that such a default 
decree against the defendants here would be of:! no 
value to the plaintiffs after a later decision of the 
Supreme Court upholding the Act, that very fact 


would necessarily defeat the defendants’ argu¬ 
ment on this point. If such a decree would hot 
conclude these defendants by establishing the un¬ 


constitutionality of the Act as to this plainljiff, 
then it is clear that the defendants do not need Ithe 


stay. j 

The defendants naturally have not put the argu¬ 
ment in a form which reveals its fatal self- 

j 

contradiction quite so glaringly as does the above 
statement of it. Their argument purports | to 
state why (a) the default which they threaten 
to permit if the stay is not granted, and (b) the 

i 

alleged unenforceability of a default decree! if 
the Act should later be upheld by the Supreme 

i 

Court in some other case, justify the granting 
of the stay. The alleged justification is that, 
because of these facts, the stay will not injure the 
plaintiff; and the argument runs as follows: ! 

The stay will not injure the plaintiff because, 
even if it had been denied, the plaintiff woifild 
still continue, should the defendants defaidt, to 
suffer precisely the same damages to which Ihe 
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stay would subject them. This would be so be¬ 
cause the default judgment would be (on the 
defendants’ above theory) voidable or vacatable 
later if the Supreme Court should uphold the 
Act in some other case; and so the result would 
be that until a final decision by the Supreme Court 
in some other case, the plaintiff would still find 
itself in the same position in which its bill of 
complaint shows it now to be with respect to the 
general paralysis of its business caused by the 
Act. 

But, in the first place, the statement that ‘"the 
stay will not injure the plaintiff”, is obviously only 
a disingenuous way of saying that "the injury 
to the plaintiffs zvill not be caused by the stay”. 
And just as obviously the only reason that can 
be assigned for saying that the stay will not be 
the cause of the injury ( despite the fact that if 
the stay is granted there zvill be no default decree) 
is because, forsooth, the defendants could inflict 
the same injury on the plaintiff if the court 
should decline to do so! In short , the defend¬ 
ants are asking the court to inflict the injury, be¬ 
cause (so they say) they have it within THEIR 
power to inflict it if the court declines to act. 

We submit respectfully that an argument of 
this sort requires no further discussion. 

Finally, the defendants have not yet stated 
definitely that they will default if they do not 
obtain their stay: they have merely declared that 
they may do so. Whether they will or will not, 
will depend of course on whether they ultimately 
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I 

i 

! 

decide, if they are confronted with the necessity 
of deciding, that it would be safe for thenji to 
rely on their theory that a default judgment 
against them would be rendered void, voidable, 
or otherwise unenforceable by some later decision 
of the Supreme Court upholding the Acti as 
against some other corporation or corporations. 
It seems obvious that defendants seek this ^tay 
precisely because they do not want to be puj: to 
the necessity of deciding whether it would be 
safe to rely on their theory. They hope to;ac¬ 
complish their purpose of holding this plairjtiff 
helpless while they prosecute their Bond ipnd 
Share case to a decision in the Supreme Court,j by 

l 

using the threat that they might default, a^ a 
means of getting the stay. 1 

We submit that it was utterly improper for 
the lower court to make this threat of the ^de¬ 
fendants, the basis, or any part of the bafis, 
for the order granting them this stay. An order 
denying to this plaintiff its right to a prorfipt 
adjudication of its claim for relief against an 
unconstitutional statute should not be based on 
any such threat of these defendants. ! 


i 
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VIII 

The Bond and Share case. 

We believe that the cases summarized in Sec¬ 
tion IV (2) (pp. 35-61) of this brief demonstrate 
conclusively that the pendency of the Bond and 
Share case could not possibly justify the stay, even 
if it could be shown that the issues in it are iden¬ 
tical with those in the plaintiff's suit. Even then, 
the unanswerable objection to the stay would be: 
“Why the Bond and Share case first?’' —particu¬ 
larly since the defendants have made no attempt 
to show that the Bond and Share case will in the 
usual and probable course of events be tried be¬ 
fore the| plaintiff’s case or will take less time to 
try when it is reached for trial. Moreover, the 
court below has no control over the Bond and 
Share case and no jurisdiction over the defendants 
in that case. The only qualification of the stay is 
that the Bond and Share case be prosecuted by the 
Commission with due diligence, the order contain¬ 
ing no provision with respect to delays, reasonable 
or unreasonable, caused by the defendants in the 
Bond and Share case, or with respect to any other 
delays, however prolonged, provided they are not 
due to the fault of the Commission. As was aptly 
said by the court in Loring v. Marsh, Fed. Cas. 
No. 8514 (C. C. Mass. 1864), at page 901: 

“Pending controversies, whether at law or 
in equity, are subject to many contingencies 
by which they may be retarded or prevented 
from being prosecuted to judgment, * * *” 
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i 

Finally, as we have already pointed out, tl^ere 
can be no assurance that the Bond and Share case 
will ever be decided by the Supreme Court. The 

i 

party that loses in the lower court may elect hot 
to appeal, or may dismiss its appeal before argu¬ 
ment. Thus the entire basis upon which defejid- 
ants have sought the stay would be destroyed, and 
plaintiff's losses would have been prolonged dnd 
multiplied without any excuse or justification 
whatever. | 

The foregoing considerations make a cq>m- 

l 

parison of the issues in the Bond and Share ebse 
and the cases at bar unnecessary. Should the 

i 

Court, however, wish for any reason to compare 
the allegations of the bill in the Bond and Share 
case with those of the bills of these two plaintiffs, 
we submit the following brief summary on the 
point. | 

The Commission’s bill in the Bond and Shtyre 

i 

case alleges that that company is the top holding 

i 

company of a utility system operating in so|me 
thirty-two different states, many of which bre 
inter-connected through interstate transmission 
facilities and that a substantial portion of th^se 
utility companies are engaged regularly in the 
interstate transmission and sale of electric energy 
and gas. It alleges further that Bond and Shdre 
and one of its principal subsidiary holding com¬ 
panies, its co-defendant, American Gas and Elec¬ 
tric Company, so dominate and control all of their 
subsidiary companies engaged in such interstate 
transmission and sale of electricity and gas that 
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Ebasco Services, Incorporated, supervises 
the transportation in interstate commerce of 
equipment and supplies to client companies. 
That in accordance with the terms of con¬ 
tracts between itself and client subsidiary 
companies, defendant Electric Bond and 
Share Company, either in its own name or 
through its wholly owned subsidiary, Ebasco 
Services, Incorporated, conducts an appa¬ 
ratus exchange for the purchase, sale and 
exchange of secondhand apparatus and ma¬ 
terials among client companies and between 
client companies and other companies, and 
that the conduct of such apparatus exchange 
contemplates, and requires shipments of appa¬ 
ratus and materials in interstate commerce. 
* * * That the performance for compensation 
of the services described in this paragraph 
constitutes a business in interstate com¬ 
merce, * * 

0 

The bills of complaint of both plaintiffs, on the 
other hand, show that neither is engaged in 
activities in any way comparable to those alleged 
by the Commission against the Bond and Share 
companies. 

The bill of each plaintiff alleges that it is 
not engaged in the business of sending or 
transporting or causing to be sent or transported 
goods or commodities in interstate commerce, and 
that such use as it makes of the mails or the 
instrumentalities of interstate commerce is 
merely incidental to the conduct of its intrastate 
business. 
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The American Water Works bill shows tjhat 

i 

but little more than half of its capital assets cbn- 
sists directly or indirectly of investments; in 
“public-utility companies” as that term is defined 
in the Act, approximately 40% of its total cap- 
ital assets being represented by direct ownership 
of securities of water works companies. Siib- 

i 

stantially all of the remainder of its capital assjets 
are represented by direct ownership of over 93% 
of the outstanding voting securities and certain 
other securities of a single holding company, Tjhe 
West Penn Electric Company, the great majority 

i 

of the assets of which consist of substantially jail 

i 

of the common stock of two electric utility com¬ 
panies, which with their electric utility subsidi¬ 
aries operate in a single area falling within adja¬ 
cent parts of five States. j 

The North American bill shows that the pub¬ 
lic utility subsidiaries of that company comprise 

i 

in the main, electric properties, with some smfill 
amount of gas and transportation properties, cen¬ 
tered primarily in certain large urban communi¬ 
ties; and that its subsidiary companies which do 
own and operate facilities for transmission bf 
electric energy in interstate commerce engage jin 
such activities as an incidental part of the pre¬ 
dominantly intrastate business of the integrated 
systems to which they belong. 

Moreover, as contrasted with the extensive a 

i 

comprehensive services which the Commission’s 
bill alleges that Bond and Share Company and 

I 

American Gas and Electric Company render to 
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their utility subsidiaries, the North American bill 
shows that company not to be a party to any con¬ 
struction, sale or service contracts, and that it 
renders no such services to its subsidiary com¬ 
panies. 

The extreme importance which the Commis¬ 
sion attaches to the above-mentioned allegations 
of its bill against Bond and Share is manifested 
by the fact that a large part of the bill is devoted 
to such allegations. 

The Act itself explicitly states that its invalidity 
as applied to one person shall not affect its validity 
as applied to other persons or circumstances. 

“Section 32. If any provision of this title 
or the application of such provision to any 
person or circumstances shall be held invalid, 
the remainder of the title and the application 
of such provision to persons or circumstances 
other than those as to which it is held invalid 
shall not be affected thereby.” 

The foregoing shows clearly why the defend¬ 
ants themselves do not assert that the issues in the 
Bond and Share case and the cases at bar are 
identical, but merely that the decision in the Bond 
and Share case will “simplify the issues” and 
serve as a “valuable precedent” in the cases at bar. 


Conclusion 

It is obvious that the defendants are deter¬ 
mined, by every means within their power, to con¬ 
fine the first test of the Act to the single state 
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of facts involved in the suit they have com¬ 
menced against the Electric Bond and Sh^re 
Company in the district court in New Yo|rk. 
During the years that it will take to get tljiat 
case decided by the United States Supreme Codrt, 

the defendants intend, as they themselves 0 n ‘ 

! 

nounce, to prevent, if they can, any other company 

i 

from having its rights under the Act adjudicated, 
no matter how different the facts in its case may !be 
from the facts in the Bond and Share case. Thjey 
sought to prevent any such adjudication in t]he 
lower court by making the motions for sta|ys 
which they have obtained in the court beloW. 
And they threatened that if their demands fbr 
such stays were not granted, they would prevent 

i 

any other case than their Bond and Share ca^e 
from reaching the Supreme Court by refusing ^o 

i 

defend or appeal any other case. 

When the plaintiff objects to these attempts 
by the defendants to forestall its right to in¬ 
voke the process of the court for its protection, 
and suggests that the defendants include in a 
test of the Act the typical factual situations pre¬ 
sented by other companies than Electric Borjd 
and Share, the defendants cry that plaintiff }s 
attempting to “dictate’’ to the Government 
and to “jockey” and “maneuver” the defencj- 

i 

ants* into accepting “test” cases which are le$s 

i 

favorable to the proponents of the Act than the 
Bond and Share case which has been selected by 
the defendants as the sole test case. 

*See, for example, pars. 26 and 27 of the defendants’ 
answer to plaintiff’s petition for leave to appeal to thi^ 
Court. 
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The order of the court below enables the de¬ 
fendants to carry out this plan, and in so doing, 
deprives the plaintiff of its fundamental right 
to seek prompt relief in the courts from the 
paralyzing effect upon its business caused by the 
Act and the defendants' activities thereunder. 

On the facts appearing in this proceeding, con¬ 
siderations alike of justice, reason and authority 
require that the order be reversed. 

Respectfully submitted, 
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